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BERNHARDT NOMINATION

THURSDAY, MAY 18, 2017

U.S. SENATE,
COMMITTEE ON ENERGY AND NATURAL RESOURCES,
Washington, DC.

The Committee met, pursuant to notice, at 10:20 a.m. in Room
SD-366, Dirksen Senate Office Building, Hon. Lisa Murkowski,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. LISA MURKOWSKI,
U.S. SENATOR FROM ALASKA

The CHAIRMAN. Good morning, everyone. The Committee will
come to order.

We are here this morning to consider the nomination of David
Bernhardt to be the Deputy Secretary of the Interior.

I will give my opening statement and introduction of Mr. Bern-
hardt, as will Senator Cantwell, but I think I would ask you, Sen-
ator Gardner, to go ahead with your opening introduction so you
can then join us up here at the dais. We appreciate you taking the
lead in the introductions this morning.

If you would like to proceed?

STATEMENT OF HON. CORY GARDNER,
U.S. SENATOR FROM COLORADO

Senator GARDNER. Well, thank you, Madam Chair and Ranking
Member Cantwell, for this opportunity and hearing today.

It is my honor to introduce fellow Coloradan, Colorado native and
my friend, David Bernhardt, as the Senate Committee on Energy
and Natural Resources holds this hearing to consider his nomina-
tion to be Deputy Secretary for the Department of the Interior.

Welcome, David and your family, to the Committee, that has
joined us today. Will, David’s son, may not remember this but that
you spent some time at daycare with our oldest daughter.

[Laughter.]

So I have a picture of you in a clothes hamper when you were
like this tall with Allison.

We both grew up in rural Colorado. I am from the Eastern
plains. Mr. Bernhardt is from the Western slope of Colorado. While
the geography of our two homes is quite different, we share a lot
of common interests and the development of the values that shape
small towns.

We both began our public service only one year apart, both of us
interning for Colorado State Representative Russell George, who
would later become Speaker of the Colorado House.

o))
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Mr. Bernhardt worked with my wife, Jamie, at the Department
of the Interior. And their offices, at one point, were just around the
corner from one another.

Mr. Bernhardt’s personal background and public and private sec-
tor professional experiences prove he is a strong voice for the West
and extremely well-qualified for the nomination to be Deputy Sec-
retary. He has extensive insight on Western water policy, natural
resources policy and Indian affairs, just to name a few. Those that
have worked with Mr. Bernhardt commend him for his integrity
and wealth of knowledge on the issues under the Department of In-
terior’s jurisdiction.

In 2008, after the Department reached the largest Indian water
rights settlement in our nation’s history, Secretary Kempthorne
personally acknowledged Mr. Bernhardt’s work as then Solicitor
and stated, “His effective coordination both within Interior as well
as with the local, tribal, state and congressional leaders, was essen-
tial to the success we celebrate today.”

The country will benefit from having Mr. Bernhardt serve as
Deputy Secretary, a position that is the second ranking official
within the Department with statutory responsibilities as the Chief
Operating Officer.

Along with Mr. Bernhardt’s professional career, I believe it is im-
portant to fully understand his background and the foundation of
hif interest in public lands which further qualifies him for this
role.

Mr. Bernhardt is originally from the outskirts of the small town
of Rifle, Colorado. It is located on the Western slope, like I men-
tioned. Few places more fully embody the spirit and mission of the
agency that he has been nominated to lead as Deputy Secretary.
Growing up in rural Colorado has instilled in him Western values
and interests. To this day, Mr. Bernhardt enjoys hunting, recre-
ation, the outdoors and fishing.

Rifle is located in Garfield County, an area where about 60 per-
cent of the lands are federal public lands. Rifle was founded as a
ranching community along the Colorado River and retains that her-
itage today, along with tremendous opportunities for outdoor recre-
ation, including fishing, hiking, skiing, rafting and rock climbing.
It also sits at the edge of the Piceance Basin, an area in Colorado
that has vast amounts of natural gas.

Mr. Bernhardt grew up in the oil shale boom and bust and has
said that that boom and bust, “has made him more sensitive to the
potential impacts and benefits, both environmental and social, of
our public lands.”

In the 1980’s Rifle was hit by the state’s oil shale crash, and he
personally experienced some of the hard times the nation’s rural
communities often faced.

Much like the Department of the Interior itself, Rifle is a com-
munity that is a product of its public lands and Western heritage.
Rifle 1s centrally located within a few miles of the iconic Grand
Mesa, which is the world’s largest flat-topped mountain, the flat
top wilderness and the Roan plateau. It represents a home base
among these public lands with virtually unmatched access to world
class outdoor experiences, which is why David has such a passion
for these issues.
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His background and outlook on public lands and water issues as-
sisted him in his prior service at the Department, including in the
Solicitor’s role. David’s confirmation as Solicitor was confirmed by
voice vote by the U.S. Senate in 2006.

There have been other nominees considered by the Committee
who practiced private law before and between public service ap-
pointments at the Department of the Interior, including during the
Obama Administration. David is taking the same steps these nomi-
nees did in order for his nomination to move forward today. Mr.
Bernhardt’s integrity and ability are two of his strongest qualifica-
tions for this nomination.

Public service requires certain sacrifices, and I appreciate that
David and his family’s acceptance of this nomination are to be con-
sidered by this Committee today. I hope that the confirmation proc-
ess has not become a broken process that disincentivizes qualified
people, such as David, who are held in high professional regard
from returning to public service.

As the Committee takes up his nomination, I urge my colleagues
to hold this nominee to the same practice and to the same process
that we hold all nominees that are under consideration from this
Committee.

I look forward to Mr. Bernhardt’s testimony and thank the Com-
mittee for considering him today.

Thank you, Madam Chair.

The CHAIRMAN. Thank you, Senator Gardner. I appreciate your
statement and the introduction of Mr. Bernhardt and his qualifica-
tions, as well as a reminder to us all that the nomination process
is one that we take quite seriously. We have been waiting anx-
iously to have this new Administration’s nominees come before the
Committee. Making sure there is a consistency in application of
standards, of course, is something that we would all encourage,
support and request.

So again, we are here this morning to consider the nomination
of David Bernhardt as Deputy Secretary of the Interior.

Senator Gardner mentioned this position is akin to being the
Chief Operating Officer. The individual who holds this position is
responsible for executing strategy and overseeing the initiatives
undertaken by thousands of employees as they carry out their stat-
utory duties and the Administration’s agenda.

I believe that Mr. Bernhardt is an excellent choice for Deputy
Secretary. He is a fellow Westerner, as we heard, hailing from a
small town in Colorado. He understands the management of fed-
eral lands and how it affects those who live near them, the implica-
tion of federal policies and the need for balance between conserva-
tion and development. He is an avid sportsman. He understands
the balance.

Mr. Bernhardt is already well known to many of us. He has ex-
tensive experience at the Department of the Interior, including sev-
eral years as its Solicitor, a position, again, as noted by Senator
Gardner, for which he was favorably reported from our Committee
and confirmed by the Senate by a voice vote.

Throughout his time at Interior, Mr. Bernhardt gained signifi-
cant expertise about a range of Western issues and Alaska issues.
After meeting with him last week again and, kind of, renewing our
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acquaintance there, I remain confident with how he understands
the importance of Alaska to the Department and how consequential
the Department’s decisions are to my state.

Now I think we will let Mr. Bernhardt speak further to his biog-
raphy, and give an opportunity to introduce his family. I, too, wel-
come the family and thank you for your willingness to serve in this
manner because we all recognize that it is not just those who hold
the office, but their families that sometimes bear the weight of the
office because they don’t see their family.

I will just further add that Mr. Bernhardt is knowledgeable
about the issues that face the Department and the predominantly
Western lands it manages. He has a strong reputation as a man-
ager which is critical for a Deputy Secretary, and his nomination
is being supported by dozens of groups including sportsmen’s
groups, Ducks Unlimited, Safari Club, Teddy Roosevelt Conserva-
tion Partnership.

For members who have questions for Mr. Bernhardt, this is the
time, this is the place, to ask them.

I know that many of us have had an opportunity to visit prior
to this hearing, but I intend to be here this morning for as long
as it takes members to ask their questions. They will also have the
normal opportunity to submit questions for the record and those
questions will be due at the close of business today.

So again, Mr. Bernhardt, I want to thank you for your willing-
ness to serve, and your family’s willingness. I think we all under-
stand how difficult and contentious just the process is that we are
dealing with right now, but know that it is my intention to try to
move your confirmation as expeditiously as possible.

With that, I turn to Senator Cantwell for her opening comments.

STATEMENT OF HON. MARIA CANTWELL,
U.S. SENATOR FROM WASHINGTON

Senator CANTWELL. Thank you, Madam Chair, and welcome to
the nominee and to his family for being here today. This is an im-
portant hearing and these issues are very important for the entire
nation.

The Deputy Secretary, in supervising and administrating the De-
partment, performs important functions of the Secretary in the Sec-
retary’s absence. In virtually all matters the Deputy has the full
authority of the Secretary. That is why it’s critical today to have
a full review of the nominee and his past positions on important
matters that he will be responsible for.

I have to say at the outset that I have concerns about Mr. Bern-
hardt’s nomination. Certainly, he is no stranger to the Department
of the Interior, and he is no stranger to our Committee. He held
a number of senior political positions in the Department during the
Bush Administration, including the Department’s Solicitor, begin-
ning in 2006.

Since leaving the Department in 2009, Mr. Bernhardt has had a
very successful private sector law practice. He has represented a
wide range of clients, including oil and gas companies, mining com-
panies and water supply interests in California, just to name a few.
And he has previously been tasked with helping to oversee these
same companies while at the Department of the Interior.
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Mr. Bernhardt is now seeking to come back through this revolv-
ing door and be part of regulating and overseeing the same issues
that he was lobbying for in the private sector.

I am not suggesting that working for the private sector disquali-
fies someone from the public sector, but I am reminded of the var-
ious nominees before this Committee and the various issues that
my colleagues have brought up during the Obama Administration.
I don’t think they are going to be the ones we are bringing up
today.

For example, the Committee rejected nominees during the
Obama Administration for simply having worked for a national en-
vironmental group, having served on the board of an environmental
group, and in one case, simply being a vegetarian.

Those objections for disqualifying the nominee were patently ab-
surd, and they remain so today. But because of the extensive back-
ground Mr. Bernhardt has had in the private sector, these issues
of conflict of interest or appearance of conflict of interest will be the
subject of my questions today.

His ethics agreements say he will not participate in particular
matters involving specific parties in which his firm is a party or
represents a party, and I will have questions for him on that. But
these ethic rules only require him to recuse himself for one year;
or two years, if he adheres to the Trump Administration pledge.

Mr. Bernhardt has had considerable experience working with the
Department from his service during the Bush Administration, as
Counselor to the Secretary, Director of Congressional and Legisla-
tive Affairs, Deputy Chief of Staff, Deputy Solicitor, and Solicitor.
And he has a great deal of experience from his law practice, rep-
resenting energy, mining, and water clients. But his work for those
clients also poses a problem. It creates at least an inherent appear-
ance of conflict, and today we are going to talk about some of that.

Why is this important? Well, in the Reagan and Bush Adminis-
trations, James Watt, Gale Norton, who was investigated for giving
preferential treatment to Shell and later taking a job with Shell,
and Steven Griles, who was investigated for conflict of interest and
went to prison for obstructing a Senate investigation, all came to
the Department of the Interior after representing energy and nat-
ural resource clients.

In their confirmation hearings, they came before the Committee
and assured us that they would successfully switch sides and dis-
associate themselves from these former clients. But their outlook,
their frame of reference, the policies they pursued remained the
same as those they had advocated for their former clients. These
were the policies aimed at monetizing the values of American nat-
ural resources and public lands for the benefits of corporation and
the expense of taxpayers. These are important issues that we want
to address today.

It took fewer than 100 days of the Trump Administration for the
new Secretary to start rolling back important land conservation
measures. To simply say to us, don’t worry today, is not going to
suffice.

Mr. Bernhardt’s nomination raises further questions because his
prior service at the Department of the Interior came at a time
when the agency faced legal scrutiny over its ethics failings. He
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was the Department’s top legal officer at the time the Department’s
Inspector General described it as “having a culture of ethical fail-
ure.”

In September 2006, just before the Senate confirmed Mr. Bern-
hardt as the Solicitor but after he had been serving five years in
a senior position, including as Deputy Solicitor, the Inspector Gen-
eral testified before a House Committee, “Simply stated, short of a
crime, anything goes at the highest level of the Department of the
Interior. Ethics failures on the part of senior department officials—
taking the form of appearances of impropriety, favoritism and
bias—have been routinely dismissed with a promise of not to do it
again.”

Both Secretary Norton and Deputy Secretary Griles were inves-
tigated for those conflict of interests. And as I said, Deputy Sec-
retary Griles was ultimately convicted and went to prison for ob-
structing the Senate Indian Affairs Committee investigation of the
Jack Abramoff scandal.

Julie McDonald, an Assistant Secretary in the Department, was
forced to resign. She was found to have given internal agency docu-
ments to industry lobbyists, pressured agency scientists to withhold
information, and improperly modified scientific data to further her
agenda against the Endangered Species Act.

Drug use, misconduct between agency staff and industry, ramp-
ant conflicts of interest were prevalent in the Mineral Management
Services. I am not saying all of this happened during his watch,
but certainly these were the things that occurred. So I have ques-
tions about tackling those issues.

The lack of enforcement and oversight attitudes ultimately led to
the complete restructuring of the Mineral Management Service.
Mr. Bernhardt was a senior political leader in the Department dur-
ing many of these events. He counseled the Secretary and served
as the Deputy Chief of Staff or top legal officer during this time.

Given this role I hope he will be able to shed light on the extent
of his role in some of these matters and what further reforms we
need. Specifically, the issue of conflict of interest will be something
that I plan to ask about, Madam Chair, during the Q and A be-
cause Mr. Bernhardt has represented Cadiz, a company which is
seeking to pump groundwater near the Mohave National Preserve
in Southern California to sell it elsewhere. His law firm has a
unique compensation arrangement. I find it interesting that upon
taking office, the Trump Administration quickly reversed the pre-
vious Administration’s opposition to this project.

So we want to understand Mr. Bernhardt’s clients, his partners,
and what their financial benefits are from this project. We do know
that the LA Business Journal reported earlier this month that
Cadiz was able to raise $255 million in private equity investment
premised on the Trump Administration approval.

So again, these issues of clients and past issues at the agency
will be the subject of many of our questions. I do have a longer
statement that I am going to enter into the record about other
issues of concern that we just don’t have time at this point to go
over. But clearly his work on behalf of the Westland’s irrigation
district, in addition, serving as the lead attorney for the State of
Alaska’s lawsuit challenging the Department of the Interior’s man-
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agement of the Arctic Wildlife Refuge and litigation, and lobbying
on behalf of Taylor Energy which operates a well that has been
leaking into the Gulf of Mexico since 2004.

I am very interested to have the explanation on this previous
tenure at Interior and avoidance of conflict of interest on many of
these issues that I have just raised. I think the Department of the
Interior should be the guardian of public interest when it comes to
stewardship of our public lands and our natural resources. So I
look forward to hearing the nominee talk about those issues and
being able to ask questions.

Thank you, Madam Chair.

[The written statement of Senator Cantwell follows:]
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Ranking Member Maria Cantwell
Opening Statement
David Bernhardt Nomination Hearing
Thursday, May 18, 2017

The confirmation of the Deputy Secretary of the Interior is every bit as important as the
confirmation of the Secretary himself. The Deputy assists the Secretary in supervising and
administering the Department. He performs all the functions of the Secretary in the Secretary’s

absence. In virtually all matters, the Deputy has the full authority of the Secretary.

That’s why it is critical that this Committee do its job in fully reviewing any nomination

for this important post.

But I have to say at the outset that I have grave concerns about this nomination.
Contflicts of Interest

Mr. Bernhardt is no stranger to the Department of the Interior, or to this Committee.

He held a number of senior political positions in the Department during the scandal-

plagued Bush Administration, including as the Department’s Solicitor beginning in 2006.

Since leaving the Department in January 2009, Mr. Bernhardt has returned to a very

successful and lucrative lobbying practice.

He has represented a wide range of clients: oil and gas companies, mining companies,

and water supply interests in California, to name just a few.

Mr. Bernhardt was previously tasked with helping to oversee these same companies
while at the Department of the Interior. Now, Mr. Bernhardt is asking us for permission to walk

back through that revolving door once again.

To be clear: I am not suggesting that working for private industry alone disqualifies
someone from public service. Not at all. But I am reminded of the positions some of my

colleagues took during the Obama Administration.



Certain nominees before this Committee were rejected for supposedly outrageous

offenses ranging from:

o working for a national environmental group; to
e serving on an advisory board; to

o Simply admitting to being mostly a vegetarian.

Those objections for disqualifying a nominee were patently absurd then, and they remain

so to this day.

Because of his extensive background as a lobbyist, Mr. Bernhardt has so many conflicts

of interest, or the appearance of conflicts, that there will be one of two outcomes.

» One, he will simply be unable to perform his duties as deputy secretary. That’s because
he will need to be recused from such a broad swath of the Department’s issues. Today,

we do not even understand the full scope of those issues.

His ethics agreement says he will not participate in “particular matters involving specific
parties” in which his “firm is a party or represents a party.” But which matters? Which

parties?

o Or two, he will manage the Interior Department despite his clear conflicts of interest, and

he will end up participating in matters involving his former firm or his former clients.
Neither option is acceptable.

Moreover, the ethics rules only require him to recuse himself for two years, not the full length of

his service.

Mr. Bernhardt has considerable experience with the work of the Department both from

his service during the Bush Administration—

» as Counselor to the Secretary;
e as Director of Congressional and Legislative Affairs;
» as Deputy Chief of Staff;

» as Deputy Solicitor
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* and as Solicitor—
and from his private practice as a lawyer and lobbyist for energy, mining, and water clients.

But his work for his clients also poses a serious problem. It creates an inherent tension—
or in the very least, an appearance of conflict— between the interests of his clients and the public

interest the Department must serve and protect.

In the Reagan and Bush Administrations—James Watt, Gale Norton (who was
investigated for allegedly giving preferential treatment to Shell and later taking a job with Shell},
and Steve Griles (who was investigated for conflicts of interest and went to prison for
obstructing a Senate investigation)—all came to the Department of the Interior after representing

energy and natural resource clients,

In their confirmation hearings they came before this Committee and assured us they

could successfully “switch sides” and disassociate from their former clients.

But their outlook, their frame of reference, the policies they pursued remained the same

as those they had advocated on behalf of their clients.

These were policies aimed at monetizing the value of America’s natural resources and
public lands—for the benefit of corporate profits, and at the expense of today’s taxpayers and

future generations of Americans.

Already we have seen Secretary Zinke promise at his confirmation hearing to manage the

Department in the model of Teddy Roosevelt.

Once confirmed, we’ve watched him launch an unprecedented war on our public lands
and national monuments. What’s happened already during the Trump Administration likely has

Teddy rolling over in his grave.
it took fewer than 100 days of Trump to attack almost 111 years of land conservation.

So, asking us now not to worry—to simply trust that recusal and conflict issues will be
resolved—is not going to cut it. We need answers and additional specificity on how these policy

and client matters will be handled.
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The Bush-Norton Era

Mr. Bernhardt’s nomination raises the further concern that his prior service at Interior

came during an era that was far from the Department’s finest hour.

He was the Department’s top legal officer at the time the Department’s Inspector General

described it as having a “culture of ethical failure.”

In September 2006, just before the Senate confirmed Mr. Bernhardt as the Solicitor, but
after he had been serving 5 years in senior positions, including as Deputy Solicitor, the Inspector

General testified before a House committee that—

“Simply stated, short of a crime, anything goes at the highest levels of the Department of

the Interior.

“Ethics failures on the part of senior department officials — taking the form of
appearances of impropriety, favoritism and bias — have been routinely dismissed with a promise

'not to do it again.”

Both Secretary Norton and Deputy Secretary Griles were investigated for conflicts of

interest.

Deputy Secretary Griles was ultimately convicted and went to prison for obstructing the

Senate Indian Affairs Committee’s investigation of the Jack Abramoff scandal.
Julie MacDonald, an Assistant Secretary in the Department, was forced to resign.

She was found to have given internal agency documents to industry lobbyists, pressured
agency scientists to withhold information, and improperly modified scientific data to further her
agenda against the Endangered Species Act.

Drug use and misconduct between agency and industry staff, and rampant conflicts of

interest were prevalent in the Mineral Management Service.

The lax enforcement and oversight attitudes ultimately led to the complete restructuring

of the agency.
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Mr. Bernhardt was in senior political leadership positions at the Interior Department for

many of these events.

He counseled the Secretary or served as her Deputy Chief of Staff or as the Department’s

top legal officer throughout this period.

Given his role in senior leadership throughout this time, 1 hope Mr. Bernhardt will be
able to shed some light on the extent of his role in some of these matters—how much he knew

about them at the time and what, if anything, he did about them.

In light of all these concerns, | would hope Mr. Bernhardt appreciates the need for a

higher degree of transparency.

This is especially the case when it comes to managing the many conflicts of interest that

arise from his large book of lobbying clients.

For example, Mr. Bernhardt has represented the Cadiz company, which is seeking to
pump groundwater near the Mojave National Preserve in Southern California, to sell it

elsewhere,

His law firm has a unique compensation arrangement where the firm owns 200,000

shares of Cadiz stock and stands to realize additional compensation if certain milestones are met.

Upon taking office, the Trump Administration quickly reversed the previous
administration’s opposition to the project. At this time, we do not know whether this has

anything to do with Mr. Bernhardt’s lobbying for the project.

We do not know if it has anything to do with the role he played on the Trump Transition

Team—or possibly both.

But we do know Mr. Bernhardt’s clients and partners will receive major financial benefits
if the Interior Department continues to green light this very controversial project. And we do
know that the LA Business Journal reported earlier this month that Cadiz was able to raise $255

million in private equity investment, premised on Trump Administration approval.
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Again, as Deputy Secretary, Mr. Bernhardt will likely supervise Interior’s role in this
project in a day-to-day capacity. There are many, many, other examples. These examples

include his work on behalf of the Westlands Irrigation District.

Westlands has been involved in very contentious litigation and lobbying against the

Department’s policies in the ongoing California water wars.

It includes serving as the lead attorney for the State of Alaska’s lawsuit, challenging the

Department of Interior over its management of the Arctic National Wildlife Refuge.

It includes litigation and lobbying on behalf of Taylor Energy. Taylor operates a well that
has been leaking oil into the Gulf of Mexico since 2004—and has tried to avoid clean-up

obligations.

So today, [ will be very interested to hear Mr. Bernhardt’s explanation of his previous
tenure at the Interior Department and how he intends to avoid the conflicts of interest--or

appearance of conflicts--from his many clients with business before the agency.

The Department of Interior is the guardian of the public interest when it comes to

stewardship of our public lands and natural resources.

The American public deserves sufficient information and transparency in the dealings of
the Department’s leadership, to have confidence that taxpayers’ interests will be protected—

rather than monetized for the benefit of a revolving door cast of polluters and corporate interests.

Thank you.
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The CHAIRMAN. Thank you, Senator Cantwell, and we look for-
ward to your questions, as well as those from all members of the
Committee, questions about Mr. Bernhardt’s or any nominees’ po-
tential conflicts and the needs for associated recusal are fair and
important.

For my part, I have asked many of those questions of the nomi-
nee, and I have been satisfied with his answers. I take the des-
ignated agency ethics official at the Department, in addition to the
General Counsel at the Office of Government Ethics, at their word
that Mr. Bernhardt meets all of the ethical standards under the
law for nominees. They have attested to this in writing and in the
paperwork that has been submitted that we all have.

So, again, fair and important to ask these questions, but again,
I want to make sure that what we are doing here in this Com-
mittee is consistent with what we have done previously in terms
of the standards that we set.

Mr. Bernhardt, if you would like to come forward, please, and we
will administer the oath as we do with each nominee before the
Committee. The rules of the Committee, which apply to all nomi-
nees, require that they be sworn in in connection with their testi-
mony. Please raise your right hand. Do you solemnly swear that
the testimony you are about to give to the Senate Committee on
Energy and Natural Resources shall be the truth, the whole truth
and nothing but the truth?

Mr. BERNHARDT. Yes.

The CHAIRMAN. Before you begin your statement I will—you can
go ahead and sit here. I will ask you three questions addressed to
each nominee before this Committee.

First, will you be available to appear before this Committee and
other Congressional Committees to represent Departmental posi-
tions and respond to issues of concern to the Congress?

Mr. BERNHARDT. Yes.

The CHAIRMAN. Second, are you aware of any personal holdings,
investments or interests that could constitute a conflict or create
an appearance of such a conflict, should you be confirmed and as-
sume the office to which you have been nominated by the Presi-
dent?

Mr. BERNHARDT. No.

The CHAIRMAN. And are you involved or do you have any assets
held in blind trust?

Mr. BERNHARDT. No.

The CHAIRMAN. With that, Mr. Bernhardt, you may proceed. We
would certainly encourage you to introduce your family to the Com-
mittee, but we look forward to your comments here this morning
and the opportunity to ask questions.

STATEMENT OF DAVID BERNHARDT, NOMINATED TO BE THE
DEPUTY SECRETARY OF THE INTERIOR

Mr. BERNHARDT. Well, thank you, Chairman Murkowski, Senator
Cantwell, members of the Committee. I request that my written
statement be entered into the record, and I will summarize my re-
marks.

The CHAIRMAN. It will be included as part of the record.
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Mr. BERNHARDT. I am humbled to appear here today as Presi-
dent Trump’s nominee for the position of Deputy Secretary for the
Department of the Interior. I deeply appreciate the trust and con-
fidence Secretary Zinke has placed in me by asking me to serve as
his Chief Operating Officer of the Department, and I ask for your
consent to that nomination.

I am joined this morning by members of my family. My wife,
Gena; my son, William; my daughter, Katherine; and my mother
from Colorado, Carolyn Bernhardt-Jones.

Now last week when Will and Katie were told about the hearing
and that it would take place this morning, they wanted to attend
because it beat the classroom.

[Laughter.]

That actually was only for a few moments, and then I informed
them that they wouldn’t be texting during the Committee’s pro-
ceeding.

[Laughter.]

But after searching the web they decided their dad could use
some backup, and for Will there’s an additional bonus because we
think his attendance counts toward meeting the requirement for a
Citizenship of the Nation merit badge for scouts.

It was quite an experience to be introduced by Senator Gardner.
Our paths have crossed in interesting ways. He is a great leader
for the State of Colorado, and I am deeply grateful for his support
and introduction.

Senator Gardner mentioned a man named Russell George, who
was only one of many individuals who greatly impacted my interest
in natural resource and environmental matters as well as my de-
velopment as a leader.

My interest and dedication to working in natural resources was
originally driven by family trips to majestic parks, boating in Glen
Canyon National Recreation Area and hikes and hunts and horse-
back rides on the public lands that border Rifle, Colorado.

But it was also driven by daycare. I didn’t realize it would be a
theme for today’s hearing, but it was driven by daycare. And here’s
why. My parents both worked, and as a result they took an uncon-
ventional approach to daycare. My dad would take my brother and
I everywhere. And when I say everywhere, I mean everywhere.

As a result, my earliest memories are of attending local water
district, fair board meetings, soil conservation meetings within the
County of Garfield County. The discussion of many of those meet-
ings centered around two things: water and what was taking place
on public lands. That’s what people talk about in Western Colo-
rado.

Now I thought the farmers, ranchers and other folks who volun-
teered their time to participate in these meetings were doing very
important work. I also saw that they actually got things done.
Needed facilities were actually built. Where there were disagree-
ments, they took place with civil discussion.

At times they thought their federal neighbors were helpful and
at others, far less so. Their actions toward working to a common
purpose improving things in Garfield County were, in my mind at
the time as a child, the embodiment of the 4H pledge where it con-
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tains the phrase, “I pledge my hands for a larger service to my
club, my community and my world.”

Now, not everything was sunshine in Rifle, as Senator Gardner
mentioned. It suffered a dramatic economic downturn in the mid—
80’s that was driven partially or significantly by changing economic
dynamics but it was also driven by changing federal policies. The
Federal Government eliminated the so-called synfuels program
which had created an incentive for oil shale.

One consequence of that downturn, at least for me, was a sense
of economic hopelessness and I left high school a year early to get
out of Rifle. When I left I carried with me a commitment to that
4H pledge that we should strive to serve our community, our state
and our country in some capacity. I carry that with me today as
I sit here with you, and I've carried it with me every day of my
life.

For me, there are few missions as important as those of the De-
partment of the Interior. It is obvious to anyone watching their
kids take in the Statue of Liberty for the first time why we protect
our cultural icons for generations. It’'s also obvious to my kids,
every time we open the freezer and they say, please, not elk again.

[Laughter.]

Why we treasure access to our public lands and are guided by
the North American model of wildlife conservation.

During my career I have worked on complex issues affecting each
of the Department’s bureaus. I understand each bureau’s mission.
I know the dedication of the people there, and I respect the legal
and policy choices facing decisionmakers.

If I am confirmed here is the approach that I will take when ad-
dressing the Department’s challenges: I will approach them with
an open mind; I will actively seek input and listen to varied views
and perspectives; the recommendations I make to the Secretary or
those I personally draw will be informed; the decisions I make will
be within the confines of the discretion you, as Congress, have
given the Secretary in the law; and, the decisions I make will be
made with integrity.

Thank you and I look forward to your questions.

[The prepared statement of Mr. Bernhardt follows:]
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Statement of David Longly Bernhardt
Nominee for the Position of Deputy Secretary of the Department of the Interior

Before the Committee on Energy and Natural Resources
United States Senate

May 18,2017

Chairman Murkowski, Senator Cantwell, and Members of the Committee, I am humbled to
appear here today as President Trump’s nominee for the position of Deputy Secretary of the
Department of the Interior.

T deeply appreciate the trust Secretary Zinke has placed in me by asking me to serve as the Chief
Operating Officer of the Department, which is the role of the Deputy Secretary. [ ask for your
consent to the President’s nomination.

I am joined this morning by members of my family: my wife Gena, my son William, my
daughter Katherine, as well as my mother Carolyn Bernhardt-Jones. Last week, when Will and
Katie were told that this hearing would take place today they wanted to attend claiming that it
beat a day in the classroom. That was until they learned they would not be texting during the
Committee’s proceedings, which made the choice between the hearing and class a very close
call. But they are troopers and wanted to be here. For Will there is added bonus, because we
think his attendance counts in meeting a requirement for his Citizenship in the Nation merit
badge.

It was quite an experience to be introduced by Senator Gardner because our paths have crossed
in interesting ways. Obviously, he is a great leader for the State of Colorado. As he mentioned,
we both grew up in rural Colorado. I am from the outskirts of the town of Rifle, in Garfield
County, Colorado. That county is made up of about two million acres, ranging from rugged
alpine mountains to high desert plateaus. About sixty percent of the county is public land, most
administered by the Bureau of Land Management and the Forest Service.

Senator Gardner mentioned a man named Russell George. Russell is an educator at heart and he
challenged me to understand the history of the development of the law, particularly as it related
to water, to be respectful of differing views, and by his example to recognize and engage in
principled leadership. He also served as a guide for me as [ developed my private law practice in
which I have represented non-profits, Indian tribes, water districts, small businesses, and fortune
500 companies. Russell was only one of many individuals who greatly impacted my interest in
natural resource and environmental matters, and my development as a leader.

My interest in and dedication to working in natural resources was originally driven by family
trips to majestic National Parks, boating at Glen Canyon National Recreation Area, and hikes,
hunts and horseback rides on the public lands that bordered our community, when my brother
and [ weren’t on my grandparents ranch in eastern Wyoming. It was also driven by daycare, or
the lack thereof. Yes, I said daycare.



18

My parents both worked and, as a result, they took an unconventional approach to daycare. My
dad would take my brother and me everywhere, and 1 mean everywhere. If we weren’t in school
and my mom was working, we were with our dad doing whatever he was doing. As a result,
some of my earliest memories are of attending local water district or soil conservation district
meetings.

In the truck ride home from those meetings, I would pepper dad with questions about the
discussions I had heard. Most of the discussions in those meetings centered around two things:
water and activities that were taking place on the public lands that surrounded us and were
important to Garfield County’s economy.

As akid, 1 did not always understand the issues discussed, but I thought the small business
owners, farmers, and ranchers who volunteered their time to participate in these meetings were
doing very important work. I also saw that they actually got things done. Needed facilities were
built. Decisions were made. The community moved forward, Where there were disagreements,
they took place with civil discussion. At times they viewed their federal neighbors as helpful,
and at other times far less so.

Of course, their work was no more important than the multitude of meetings that take place
every day by dedicated citizens throughout this country. But their actions, working toward the
common purpose of improving things in Garfield County, were in my mind the embodiment of
the 4-H pledge which includes the phrase: “1 pledge my hands to larger service for my club,
community, country, and world.”

Now not everything in Rifle was sunshine. It was the sclf-proclaimed “Oil Shale Capital of the
World,” and suffered a dramatic economic downturn during the mid-1980s energy bust.
Changing economic realities and changing federal priorities impacted both individuals and the
community as a whole for years. One of those impacts, at least for me, was a sense of dread that
no one, except those struggling in Garfield County, cared about its fate. That feeling was
powerful. It led me to leave high school a year early to get away.

When | left, I carried with me the belief that all of us should strive to serve our community, state,
or our country in some capacity; I carry it with me today as | sit before you. It is how [ have
lived my life.

For me, there are few missions as important as the varied missions of the Department of the
Interior. It is obvious to anyone watching their kids take in the Statue of Liberty for the first time,
why we protect our cultural icons for future generations. It is obvious to anyone who witnessed
the efforts of the longtime leader of the Southern Ute Tribe, former Chairman Leonard C. Burch,
and a water lawyer named Frank E. “Sam™ Maynes to secure a water right seftlement that
amounted to something other than a paper water right, like occurred through the Colorado Ute
Settlement Act amendments, the benefits that flow to entire communities by resolving seemingly
intractable conflicts for scarce resources. And it’s obvious to anyone who has shown up in Rifle
Colorado during hunting season to have a chance at bagging a mule deer why access to and
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maintenance of public lands is important. It's obvious to my kids every time Gena or [ open the
freezer and they say, please “no elk for dinner!”

Over the course of my career, I have had an opportunity to work on many complex issues
affecting each of the Department of the Interior’s bureaus. [ understand each bureau’s mission. |
appreciate their history. I know the dedication of people who work at the Department. | respect
the often conflicting legal and policy issues likely facing the decision-makers within the
Department.

When addressing the Department’s challenges [ will approach them with an open mind, actively
seeking input and listening to varied views and perspectives. 1 will ensure that the
recommendations [ make to the Secretary, or conclusions I draw as the Department’s Chief
Operating Officer, are well-informed. Itook that approach as Solicitor.

When [ entered the Office of the Solicitor, morale was low and the Office was facing unmet
challenges. There was no real record system for the Office. Because of a long-pending lawsuit, it
had been disconnected from the internet and the Department’s bureaus for years. Looking at it, |
was determined to improve management decisions and to establish protocols and practices that
better served the public and the employees within the Office.

To do so, I carefully set our priorities to specifically address the needs of the Secretary and to
improve the technological, human capital and organizational resources of the Office. After our
priorities were established, I followed through with my commitment to address them. As a result,
both morale and service to the public improved. I intend to bring the same determination and
dedication to ensuring that the Department better serves the public and its employees.

Here are a few concrete organizational steps that I took as Solicitor. I significantly expanded the
capabilities of the Department’s Ethics Office. | re-organized the provision of legal services on
royalty matters so that those providing counsel to the then-Minerals Management Service were
more accessible to their clients. I tested different methods of better integrating attorneys into
project teams in an effort to develop more defensible agency decisions, I substantially improved
the organizational interaction between the Office of the Solicitor and the Office of the Inspector
General. | prioritized financial resources to enhance training.

1 also improved the way the Office managed information and its ability to share knowledge
between regions and divisions. When 1 first entered the Office of the Solicitor, it was virtually
impossible to obtain a quantitative analysis of its workload. When I left it could be done with the
keystroke of a computer.

In addition to making these organizational changes, I did not shirk from addressing the tough
legal questions. When the Department was consistently failing in its defense of certain decisions
in particular areas of the law, I chose to evaluate why and explore with the bureaus alternative
approaches for future decisions or policies. I listened to the lawyers in the trenches before
rendering an opinion. [ did this because I knew their insights were valuable. I delivered advice to
the Secretary or the Deputy Secretary that was based upon my understanding of the parameters
of the law as it existed, not what I wished the law said.
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At his confirmation hearing before this Committee, Secretary Zinke described three immediate
tasks for the Department: restoring trust by working with, rather than against, local communities
and states; prioritizing the maintenance backlog of the National Parks; and ensuring that the
professionals on the front lines have the right tools, resources and flexibility to make the right
decisions, giving a voice to the people they serve. Anyone that has met him since he assumed
command of the Department knows he is focused on these tasks.

In a short period of time, Secretary Zinke has decisively initiated efforts to advance conservation
stewardship, improve game and habitat management, and increase outdoor recreation. He has
issued directives intended to put America on track to achicve the President’s vision for energy
independence and to bring jobs back to communities across the country.

His principles for reforming the Department are straightforward and clear: empower the front
lines; cut the waste, fraud and abuse; hold people accountable; make efficient use of limited
resources and make investments where necessary and important. I look forward to the
opportunity to serve with him.

If confirmed, 1 will do everything I can to promote President Trump’s and Secretary Zinke’s
goals for the Department of the Interior. I will do so within the confines of the lawful discretion
that the Congress has given the Secretary. I will do so with dedication and integrity upholding
the public trust.

Thank you and I look forward to your questions,
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The CHAIRMAN. Thank you, Mr. Bernhardt.

We now will turn to five-minute rounds of questions from mem-
bers.

Mr. Bernhardt, my first round here will be, perhaps, more paro-
chial than my colleagues here, but I want to speak to some of the
Alaska-specific issues.

If you are confirmed, we have had the discussion about the ex-
tent of the role that Alaska plays within Department of the Inte-
rior. We oftentimes refer to the Department as our landlord, given
the scope and reach into our internal affairs.

It is no secret around here that with the last Administration I
did not have a particularly close or productive relationship with the
Department of the Interior which was unfortunate.

So, a general question to you this morning, is how will you ap-
proach the dealings with the State of Alaska? How will that be dif-
ferent from what we saw with the previous Administration?

Mr. BERNHARDT. Well, first let me say that I love the State of
Alaska.

The CHAIRMAN. Thank you.

Mr. BERNHARDT. My wife and I have been at Katmai National
Park which I think is one of the most incredible parks on the plan-
et. 've hunted in Yukon Charlie Preserve and been to Denali.

In terms of a changed perspective, I think Secretary Zinke has
already set that tone by saying that this would be an Administra-
tion that restores trust. And I believe that when he says that, he
means that we will cooperate and collaborate with states and be re-
spectful of their appropriate role in management and stewardship
and with tribes.

And from my own perspective I would tell you this, that 'm a
student of history and I know and appreciate the agreements that
the people in the State of Alaska believe were made by this Con-
gress for them and the balance that those statutes were designed
to create and to the extent that we decide that that balance is out
of kilter, we’ll work with you to restore the balance and the trust.

The CHAIRMAN. Well, we appreciate that because we feel that
there have been many promises made, whether at statehood or fol-
lowing statehood, as it related to our lands and to the promises
made to our native people.

Mr. BERNHARDT. Right.

The CHAIRMAN. In that vein, you mentioned the commitment to
work with our tribes, and I am pleased that you are emphasizing
that because the obligation to uphold the Federal Government’s
trust responsibility to our first peoples is a significant one and
throughout the country. But recognizing that we have had issues
relating to consultation with our native people, whether in the
State of Alaska, I know, again, many of the commitments that were
made under ANSCA, many believe have not been kept. There are
groups, like the Bering Sea Elders, who believe the Federal Gov-
ernment has not done a good job of consultation in the past.

So I am asking for your commitment to, not only conduct con-
sultation, I don’t want check the box consultation. We need to have
meaningful and consistent consultation with our tribes, with our
native organizations, not only in Alaska, but around the country



22

and really to involve them appropriately in the decisions being
made that are relevant to them.

Mr. BERNHARDT. Well, I certainly will give you that commitment.

I am fortunate in that yesterday I received a letter from the
Southern Ute Tribe which is a tribe in Colorado that used to be led
by a gentleman named Leonard Birch. And I had the good fortune
of working with Chairman Leonard Birch and others to learn just
how meaningful good tribal leadership can be to communities and
they supported my nomination, expressed that I have a history of
listening and working with them. And of all the things that I've re-
ceived, other than Senator Gardner’s introduction, that really hit
home for me. I mentioned it in my testimony and it’s something
that I believe in.

I spent years working on Indian water right settlements, resolv-
ing conflicts whether they were in Colorado, New Mexico or Ari-
zona, and I'm committed to hearing people out and trying to find
real solutions and to the extent that we can solve things doing it.

At the end of the day that’s what we’re going to be judged on,
what we did. Did we adopt practical solutions? Did we move the
ball forward? Because I think at times we’re paralyzed in the Fed-
eral Government and we just need to step forward and make
things happen.

The CHAIRMAN. Thank you.

Senator Cantwell.

Senator CANTWELL. Madam Chair, I was wondering if I could
defer to my colleague, Senator Heinrich, because I need to run and
vote in the Finance Committee and come back, if I could do that?

The CHAIRMAN. Certainly. Senator Heinrich is next.

Senator CANTWELL. Is that imposing on you too much, Senator
Heinrich?

Senator HEINRICH. Not at all.

Senator CANTWELL. Thank you.

The CHAIRMAN. Okay.

Senator Heinrich.

Senator HEINRICH. Thank you, Madam Chair.

Mr. Bernhardt, I wanted to start out and ask you a question
about the recent action by President Trump that he took with re-
gard to the signing statement when he signed and enacted the
FY2017 Omnibus Appropriations bill.

There was the implication that some programs and services for
American Indians and for tribes may not comply with equal protec-
tion clause of the Constitution. Do you hold the view that tribal
programs are somehow in conflict with the equal protection clause
of the Constitution?

Mr. BERNHARDT. Well Senator, first off I must say I have no
knowledge of the signing statement and if you want to provide it
to me, I'd be happy to look at it.

Senator HEINRICH. We would be happy to do that, but I think
generally as a matter you not need be familiar with the——

Mr. BERNHARDT. Sure.

As a general matter there is a long history of Federal Courts up-
holding perspectives related to your plenary authority and the rela-
tionship with tribes, so I'm really at a loss to speak to that par-
ticular matter. But I'd say that the courts have sustained a variety
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of programs that have been lawfully enacted here and so, I just
apologize for not being able to respond more deeply.

Senator HEINRICH. So you know, let me give you an example of
one of the list of different programs that were called out with re-
spect to the signing statement.

One of them was Native American housing block grants, for ex-
ample. I am not sure what the logic was, but I just want to get a
sense for that you do not have an inherent concern about an inher-
ent conflict and that you are comfortable with where the courts
have ruled over the years on that matter.

Mr. BERNHARDT. Well, what I would say is I have no knowledge
of that particular item. For example, some of those programs, or
that particular program, it’s my understanding, has been in place
for quite a while. So, I can’t really speak to the challenge.

Senator HEINRICH. During your previous tenure at the Depart-
ment there was a multiple years long, what I would call a, sort of,
a de facto moratorium on land-into-trust applications. More re-
cently in the last Administration I think we saw them take ap-
proximately, yes, half a million acres into trust on behalf of tribes.

One of the things that we have heard more recently is that there
are concerns that there are plans in the works at the Department
of the Interior, again, to change the land-into-trust process and po-
tentially to do so without first consulting with tribes. Are you com-
fortable committing to conducting a full tribal consultation before
making any major changes to the land-into-trust process?

Mr. BERNHARDT. Well, fortunately we had a little bit of an oppor-
tunity to speak yesterday, and I think in that meeting I explained
to you that from my perspective one of the great opportunities of
the Trump Administration and its relationship with tribes is that
Congress has resolved some of the long-standing Indian trust
issues related to Cobell and other things.

And I think that anything that happened during the Bush Ad-
ministration regarding land-into-trust and trust responsibility, I
don’t think you can look at those things without sharing a perspec-
tive of that particular litigation and the burdens that were imposed
on the Department of the Interior because of it.

So I'm excited about having a new slate to start with, if you will,
not covered by the legacy of hundreds of years, or a hundred years.

I can’t speak to what the Department has suggested because I'm
not aware of any changes. What I would say is to the extent that
it would be a regulatory change, there would absolutely be public
comment opportunity. And I would think that if it’s anything that’s
meaningful, we would absolutely participate in some form of en-
gagement.

Senator HEINRICH. Great.

Madam Chair, I am going to hold the rest of my questions for
the second round and let you get to some other members.

Thank you.

Mr. BERNHARDT. Thank you, Senator.

The CHAIRMAN. Thank you, Senator Heinrich.

Senator Barrasso.

Senator BARRASSO. Well, thank you, Madam Chairman.

Congratulations again on your nomination. It is clear to me that
you are keenly aware that this Administration does not want to
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continue the old business as usual at the Department of the Inte-
rior. In fact, it must not be business as usual. You know, across
the West communities are struggling with real, dramatic, over reg-
ulation that we have been living with the last eight years.

Federal agencies have repeatedly failed to recognize on the
ground realities that were caused by broad, over-reaching federal
policies. Over regulations, particularly harmful, in my home state
of Wyoming, where nearly half of our state is public land managed
by the Department of the Interior.

We live and we work and we play on these public lands, so it is
critical to states like Wyoming, that the Department find a balance
between protecting the environment and developing our nation’s
energy resources in a responsible way.

I think that the Obama Administration failed to find that bal-
ance. They pursued a burdensome regulatory agenda that resulted
in far more harm to the economy than benefit to the environment.
But Congress and the Trump Administration have taken decisive
steps to reverse the trend, such as the Executive Order promoting
energy independence and economic growth. The Executive Order
gives federal agencies the opportunity to review and, if appropriate,
suspend, revise or rescind harmful regulations that burden the en-
ergy sector of the American economy.

So my question is what steps do you intend to take to remove
some of these regulatory burdens to the safe and efficient produc-
tion of energy resources?

Mr. BERNHARDT. Well, thank you for that question, Senator.

From my perspective, environmental standards need to be main-
tained. But anyone who goes to the CEQ regulations today would
see that they say things such as a complex, environmental impact
statement should be 300 pages. If you look at the reality in today’s
permitting processes, what you would see are environmental im-
pact statements that are hundreds or thousands of pages more
than what is suggested.

And I believe that we need to ensure that there’s public partici-
pation and input. I believe that we need to think about alternatives
in terms of specific projects. And we need to ultimately make very
informed decisions which include the information regarding our re-
quired statutes.

But I don’t believe we need to do it in the way that we do it be-
cause we are a country that is suffering from paralysis of analysis,
if you will. And part of it’s driven by ultimate litigation factors, but
I could show you proposed projects that just the documentation for
a project is costing $250 million and taking a decade. There’s no
reason for that to happen. If it’s a bad project, we should say it’s
a bad project and move on.

But we need to streamline our systems, and we’re prepared to do
that. And then we’re prepared to manage aggressively as it relates
to multiple use.

Senator BARRASSO. You talked about some of the costs and some
of the delays, you know, excessive permitting delays at the Bureau
of Land Management really do present additional challenges for
our rural communities.
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In fact, on April 30th this year the BLM, the Bureau of Land
Management, had 3,000 pending applications for permits to drill oil
and gas on federal land.

There is an article, Madam Chairman, I would like to put into
the record.

The CHAIRMAN. It will be included.

[The information referred to follows:]
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OIL AND GAS
3K drilling permit applications await BLM approval
Pamela King, E&E News reporter

Published: Wednesday, May 17, 2017

backlog of applications for permits to drill is amon Nedd's priority tasks v irector of the Burcau of
nent. Pheto

Land Man,

by Pamels King

The Bureau of Land Management is staring down the task of tackiing nearly 3,000 outstanding bids to drill on
public land.

BLM's backlog of applications for permit to drill (APD) landed on a leaked internal "priority
work" list (Greenwire, April 10). The bureau is currently considering several strategies to cut through the
logjam, said acting Director Mike Nedd.

“It may be a strike team. It may be shifting the workload to a different office,” he said. "The idea is to really
look around and find how best to address this backlog and where the capabilities for doing so lie."

As of April 30, BLM had 2,955 APDs pending, according to data provided by the bureau. That's down froma
previous count of 3,785 pending APDs at the end of fiscal 2015,

The APD pileup is concentrated in BLM's Carlsbad, N.M., and Casper, Wyo., field offices, Nedd said. Those
offices have experienced a crush of applications to develop in the San Juan Basin and Niobrara Shaie — two of
the areas of highest interest among industry groups, he said.

Activity also remains high in the North Dakota field office near the once-booming Bakken Shale, he added.

"I think what we're seeing is that it depends on where industry has set up their infrastructure and where their
business leads are taking them,” Nedd said. "Clearly, in the West, there is lots of interest.”

But BLM maintains that it is staying ahead of industry demand. Despite the backlog, the bureau says it is
approving APDs nearly twice as fast as companies are drilling wells.
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In 2014, then-Director Neil Kornze testified that BLM was providing about two years' worth of headroom to
industry. At that time, the bureau had approved nearly 7,000 APDs that were still awaiting industry action,

As of Sept. 30, 2015, the most recent set of data, that number stood at 7,532,

The glut of unused permits has puzzled the top Democrat on the Natural Resources Committee. Rep. Raul
Grijalva of Arizona last month raised the question to BLM in his request for data on the current APD backlog
(E&E News PM, April 12),

"Obviously the BLM isn't responsible for individual company decisions on when to drill, but it is bewildering
that the agency would prioritize approving more permits — at the inevitable expense of your environmental
responsibilities — when companies have plenty and appear to be simply stockpiling them,” Grijalva wrote.

But industry groups say the number of idle permits is of little relevance because — due to government
inefficiencies and unpredictable pricing - companies need to collect more permits than they actually use
{Greenwire, Oct, 23, 2014).

"The backlog of applications for permits to drill is still a very real issue that our member companies are
facing," said Neal Kirby, spokesman for the Independent Petroleum Association of America (IPAA). "Every
day that goes by while independent producers — companies with an average of 12 employees — wait for their
permits to be approved means more money out of their own pockets, more business uncertainty as it relates to
long-term planning, and less royalties flowing back to the federal and state treasuries to help fund priorities,
such as education and infrastructure projects.”

IPAA has urged BLM to use every tool at its disposal to improve the permitting process.

More resources, new systems

There are a few new instruments in BLM's toolkit that could help address the backlog.

The fiscal 2015 National Defense Authorization Act created a project to direct back to seven BLM field

offices a portion of the fee submitted with each APD. That new revenue stream was designed to enable the
busiest offices to hire employees to help process permits in a more timely fashion.

Mexico, Wyoming amd Novth Dakota have felt pressure from drilling activity in nearby

[+] BLM field offic

formations. M

"Utilizing this tool alone will provide BLM greater flexibility and will help improve the efficiency of the
permitting process,” Kirby said.

While BLM confirmed that the fee allocation is being implemented, a progress report — the first of which was
due in February 2016 — is still underway.
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BLM is also in the initial stages of deploying its automated fluid minerals support system to standardize APD
processing,

“"We began to implement that in 2016, and that's been promising, but like any computer system you implement,
it takes some iterations to get it perfect,” Nedd said. "We believe that's going to be a big help.”

The bureau is taking stock of its field office operations to see if there are any best practices that could be
translated to a broader scale, Nedd said.

Finding a 'balanced approach’

Nedd said clearing the APD backlog is consistent with BLM's new aim of opening up additional lands for
energy development.

"We're always looking for ways we can create an environment where ali-of-the-above energy — wind, solar,
oil, gas, coal — is available, and then let industry determine whether to develop,™ he said. "Our goal is to make
certain we're creating an environment where industry can determine where is the wind, oil and coal they would
like to develop, and then do it in a way that is environmentally sound and balanced.”

Nedd hesitated to say that BLM would add new environmental protections over drilling, suggesting instead
that safeguards would be baked into the permitting process. He said the bureau is still brainstorming ideas for
improving that process in a way that will also ensure that applications don't sit too long in the queue.

"We want to make certain that when we develop with industry, we are not creating undue or unnecessary
burden," Nedd said. "Again, it's that balanced approach. How do we do it in a manner that is safe and
balanced?”

Whether BLM's approach translates to more drilling on federal lands depends on energy companies' thirst for
new development, he said.

"I think by all accounts, industry is really saying, 'Yes, we would like to develop the resource that is
available," he said.



29

Senator BARRASSO. It is just oil and gas, 3,000 drilling permit ap-
plications await BLM approval. These permitting delays directly
threaten our energy security. They threaten jobs. They threaten
economic stability for a lot of small communities. The delays exist
across all sectors.

NEPA delays prevent active forest management. They slow our
reactions to invasive species issues.

And so, can you talk a little bit about what steps you can take
to reduce these permitting backlogs across the Department?

Mr. BERNHARDT. Well, I think the Secretary has made, as a com-
mitment to you in his confirmation, that we’re going to focus on
giving the front lines the tools that they need to do their job. And
I believe that when you look at backlogs in field offices what you
find are a few things. Number one, the resources can very well be
an issue and often are. The other thing is that at times the field
offices are focused on things that are not necessarily within the pa-
rameters of the specific mission that the Department has.

So, I think we need to start by asking ourself, what are we doing
in these offices as it relates to our specific statutory direction? And
then two, making sure that we give our folks on the front line the
tools to do their job and the flexibility to make their decisions.

Senator BARRASSO. Thank you.

I appreciate Senator Heinrich’s comments and questions regard-
ing Indian affairs. As a former Chairman of the Committee on In-
dian Affairs, I have a number of questions in that area as well, but
I will submit those in writing.

So thank you and thank you for the question.

The CHAIRMAN. Thank you, Senator Barrasso.

Senator Manchin.

Senator MANCHIN. Thank you, Madam Chairman, and thank
you, Sir, for your willingness to serve again.

In West Virginia we have over 17,000 acres of land in the
Canaan Valley National Wildlife Refuge. I think we spoke about
this. And we have a headquarters, it is the headquarters of the ref-
uge, and it is 7,000 square feet and dilapidated and it is really a
situation that we need help with. I think we have talked, and my
staff has, to an extent with you on this.

The other thing, Mr. Bernhardt, is that that is something that,
I think, we are going to do in infrastructure. It is a shovel-ready
project. It is ready to go. We have been requesting and requesting
and requesting.

First of all, we would love for you to come out and visit. It’s not
that far. It is only a three-and-a-half-hour drive.

Next of all, we would hope that you would give us the support
that we would need, sir, because it is going to take a push from
yourself to make something like this a high priority to be done.

There are an awful lot of people, a lot of youth, that use this pro-
gram, and they are out there continuously for educational pur-
poses. So if you could put that on your radar screen, I would appre-
ciate it very much.

Mr. BERNHARDT. Absolutely, sir.

First off, we'll take you up on the visit. My family regularly goes
up to Harper’s Ferry, and we love it.

Senator MANCHIN. Oh, you are not that far.
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Mr. BERNHARDT. Yes.

That said, we did talk about that issue a little bit. I really appre-
ciate you giving me time to visit with you and I will look into it
in more content once I'm——

Senator MANCHIN. I thank you for that.

The other one I have affects a lot of our states, but in the East,
you know, we don’t have many public lands, most of ours is private.
But what we do have, we have Payment in Lieu of Taxes on those
that we do have, and that has been a real tough situation and is
really with a lot of our counties that they have had the flexibility
to use payments for government purposes as they determine by the
state awarded the funds. But we are in jeopardy of those funds
subsiding or going away.

This Committee recently held a hearing on the Payment in Lieu
of Taxes and Secure Rural Schools. Olivia Ferriter, the DOI Deputy
Assistant Secretary of Budget, Finance, Performance and Acquisi-
tion, testified on the importance of these programs. Specifically, in
her written testimony she said that, “The Trump Administration is
interested in ensuring that the Federal Government can fulfill its
role of being a good neighbor to local communities.”

West Virginia’s larger rural state and expiration of these pro-
grams will have greater impact than more populated urban states.
Specifically, West Virginia has 1.2 million acres of eligible Payment
in Lieu of Tax lands and in 2016 we received $3,113,365 under the
program. That was in ’16. In 2017 the Omnibus authorities went
down to $465,000.

You can see where we stand on this. So I would ask, in your pre-
vious roles in the Department, what, if any, prior work experience
have you had working with the Payment in Lieu of Taxes? Has
that been part of your purview?

Mr. BERNHARDT. Well, I had the luxury of serving as the Head
of Congressional Affairs for a while at the Department of the Inte-
rior. And the most significant role I had in the PILT situation was
getting yelled at by members of this Committee and the House Re-
sources Committee for the

Senator MANCHIN. No, not these exact members——

Mr. BERNHARDT. No, not these exact——

[Laughter.]

Getting yelled at because we didn’t hit the target right. So I can
tell you I will be a strong internal advocate for making sure we get
PILT payments right, and we’ll see how that plays out in the budg-
et situation.

Senator MANCHIN. I know there is going to have to be push back,
probably, sometimes with some of the Administration because of
the cuts and things of this sort and you need to prioritize, but how
would you prioritize this PILT program? You can imagine the coun-
ties where there is no private money coming in. Land taxes are
how we pay for our schools.

Mr. BERNHARDT. Well, I'll tell you, I know how important PILT
payments are to local communities. So, I'll tell you that.

And I know that we’ll be——

Senator MANCHIN. I hope that you can commit to basically put-
ting it as a high priority.

Mr. BERNHARDT. I can——
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Senator MANCHIN. Because of education, it is all tied to edu-
cation. That is what it is all about.

Mr. BERNHARDT. I'll commit that I'm the only Deputy Secretary
that’s going to have a Navy Seal for a boss and we’ll push inter-
nally as hard as we can.

Senator MANCHIN. Thank you, sir, I appreciate it.

The CHAIRMAN. Thank you, Senator Manchin.

Senator Gardner is gone, so Senator Daines, you are next.

Senator DAINES. Alright. Thank you, Madam Chair. Mr. Bern-
hardt, welcome to the Committee, congratulations.

Your breadth of experience at the DOI will serve the Secretary
and the President very well.

Mr. BERNHARDT. Thank you.

Senator DAINES. However, what I think is equally as important
as your Western heritage, I was very clear with the Trump Admin-
istration when it came time to pick a Secretary of the Interior, it
needed to be a Westerner. With all due respect to the Senator from
West Virginia, West Virginia, to me, is not West enough.

[Laughter.]

And to me, West——

Senator MANCHIN. It is still wild and wonderful.

Senator DAINES. It is wild and wonderful. I do not disagree.

Wild and wonderful, but I guess it is all relative. To me, West
starts at about the North Dakota/Montana border and angles West.
As you look right here across this Committee, I think you have got
Senators starting with the Chairman, all the way over to here that
fit that criteria. I was thrilled to see then-Congressman Zinke be-
come the new Secretary, a friend of mine for 38 years.

The Department of the Interior, as you know, is charged with
managing our wildlife, our public lands, including national parks
and refuges, our nation’s rich mineral resources, which are key to
American energy independence and the sacred responsibility of pro-
tecl‘ging the Federal Government’s trust responsibilities to Indian
tribes.

I know stewarding the Department’s assets is an incredibly chal-
lenging balancing act. This came to bear most directly with you in
your Deputy Secretary role in charge of resolving the interagency
conflicts.

In Montana and out West we also have learned to strike that im-
portant balance in our daily lives. I like to call it finding that bal-
ance between John Denver and Merle Haggard. That melody is so
important to capture and get it right.

I know you have similar roots in Western Colorado which have,
no doubt, informed your world view. Having your family and your
mother here, as well, says a lot. You have mastered that melody
well, much like Secretary Ryan Zinke.

For these reasons you have earned the support of nearly 30 dif-
ferent sportsmen groups. It is an impressive list, Mr. Bernhardt.
The Boone and Crocket Club, the Theodore Roosevelt Conservation
Partnership, the Mueller Foundation, the National Wild Turkey
Federation, the Rocky Mountain Elk Foundation, headquartered in
my home state, the Wild Sheep Foundation, headquartered in my
home town. This is an impressive list, and I congratulate you on
seeing that kind of widespread support from these important
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sportsmen groups. These groups and others are important at what
we like to call our outdoor economy in Montana and out West.

But frankly, it is about our state’s and our country’s heritage. 1
understand you are an avid hunter. In fact, Senator Gardner,
thanks to technology, and I know you haven’t allowed your children
to tweet today, but Senator Gardner showed me a picture as you
were testifying and it was a photo of a beautiful bull moose that
you had taken somewhere in Alaska.

Mr. BERNHARDT. From Alaska.

Senator DAINES. From Alaska.

So I know you are an avid hunter. I liked your anecdote about
the elk in the freezer. The Daines Family harvested three elk last
season. Our freezer runneth over with elk.

You know you are in Montana when the text message you get
from your daughter is Dad, she is in college at Montana State Uni-
versity, I just swung by and picked up, and showed, identified
which cuts she took from the freezer as she took it home to cook
with her roommates.

Conservation, like the LWCF, is important to increasing access
to our public lands for hunting, fishing and protecting and restor-
ing wildlife habitat. Can you expand on how you will help balance
the needs of outdoor recreation access to public lands and conserva-
tion, both key roles of the Department’s importance to hunting and
fishing and other uses of public lands?

Mr. BERNHARDT. Well, thank you very much for that question.

Look, access to public lands means that everyone can have an op-
portunity to hunt or recreate and this isn’t just the domain of a se-
lect few. Where I grew up in Rifle, hunting season was a huge, im-
portant activity for our town’s economy.

Senator DAINES. I think the namesake of the town, kind of, illus-
trates that. Just saying.

[Laughter.]

Mr. BERNHARDT. And the truth of the matter is, you know, it im-
pacts you personally in so many ways. The most prized possession
I've carried in my wallet since I was in fourth grade is my hunter
safety card. The ability to spend time with my kids out there has
been phenomenal. And we also have to look at new challenges.

I was on the state Fish and Game Board in Virginia and I
pushed for an online hunter education program because kids today
don’t have the time to spend two days in a program and our num-
bers went up.

I'm committed to not only focusing on access but ensuring that
we get the next generation of hunters committed to the same thing.

Senator DAINES. Yes.

I am out of time, but in closing it is very important, I think, to
many of us out West to preserve and protect that for the average,
hard-working American.

Mr. BERNHARDT. That’s right.

Senator DAINES. Those who still buy their elk tags at Walmart.

Mr. BERNHARDT. That’s right.

Senator DAINES. Those are the folks you have to look out for.

Mr. BERNHARDT. Agree.

The CHAIRMAN. Thank you, Senator Daines.

Senator Stabenow.
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Senator STABENOW. Well, thank you, Madam Chair. And wel-
come, Mr. Bernhardt, to you and your family.

I also grew up in a family of hunters and fishermen and wanted
to talk to you about the Great Lakes because the Great Lakes are
critical to Michigan’s economy and way of life. It is not only about
our boating and fishing industry and our hunting, but it is over 1.5
million jobs in Michigan and we provide drinking water for over 30
million people. So this is a big deal for us in protecting our water,
20 percent of the world’s fresh water.

States in the region work hard to protect the lakes, but we also
depend on federal support and partnership. The work by scientists
at the U.S. Geological Survey and the Fish and Wildlife Services
are critical to combating Asian Carp which continue to be a threat
of entering our waters, destroying our fish population and ability
to have tourism, other aquatic invasive species which frankly
would decimate the Great Lakes.

So here is my concern. When I first came in 2001, I authored the
ban on oil and gas drilling in the Great Lakes. We cannot afford
a spill in the Great Lakes. I am looking at your long history of lob-
bying for oil and gas stakeholders and the fact that you have even
litigated against the Interior Department on behalf of private inter-
ests. In 2001, as the Director of Congressional and Legislative Af-
fairs at Interior, you reportedly modified scientific data from the
Fish and Wildlife Service to obscure findings that oil drilling could
negatively impact wildlife.

So I am very concerned. We count on scientific information to
protect the lakes, to know what we ought to be doing to protect the
lakes, as well as our land and air. How do we trust you to preserve
scientific integrity and manage public resources for Americans
given your history?

Mr. BERNHARDT. Well, thank you for that question. I did not
modify scientific data, but I appreciate the question.

And before I enter into it, I'd like to tell you I have a 2520
Parker pilot house boat that sits on the Chesapeake and, if I'm not
at work, I'm out there on it. So I love water and fishing too.

But that said, I think that it’s important for me to convey two
things to you. First, I wasn’t involved. I was not the person that
modified any data, but I want to tell you how I go about making
decisions with science. Perhaps the best example, and it may not
make everyone on the Committee happy, but perhaps the best ex-
ample is the process that Dirk Kempthorne and I went through to
ultimately make the determination of whether or not to list the
polar bear.

And the reality is that when a listing decision was about to be
made, at least proposed in a proposed regulation, I looked at the
record as a lawyer. And I said, this record is pretty weak. We
might be able to go left or right, whatever the Secretary wants to
do. And the Secretary made a decision at that moment to ask the
U.S. Geological Survey to do more research. They spent a year
doing research, and they brought that research back to the Depart-
ment.

So, we get to the next year and that obviously meant as a law-
yer, you know, there’s more information to analyze. Secretary
Kempthorne went through that information incredibly carefully. He
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reached his own conclusions on that information which may not be
the same conclusions that all of you would reach. But I spent days
working with the people who developed the data. And once he
made the decision to list the bear as a threatened species, then I
looked at the law and said, okay, if that law is the Endangered
Species Act, we've used science. He’s made his decision. How can
we line up things in the law in a harmonious way to reduce con-
flict? And he did that as a matter of law. So, we look at the science,
then we apply the law. And we have to learn the science. We have
to understand it. We don’t manipulate it. If we're going to use data,
we should say why it’s one person’s versus another.

But we look at the law with the science as an informational base,
and then we make a legal determination. And as long as we con-
nect the dots that we've looked at, that we’ve evaluated it and
we’'ve dotted our “I”’s and crossed the “T”s, those decisions are
going to be upheld and they're going to be upheld legally. And that
is the process.

Senator STABENOW. So if I might just because, I apologize, be-
cause I am running out of time.

Mr. BERNHARDT. Sure.

Senator STABENOW. I just want to follow up and say, so you are
indicating you will honor the agency’s professional scientists, re-
gardless of political agenda. I mean, we are in, as you know, a
whole different world where we never thought we would have to
have a march for science. Let’s march for facts. I mean, it is kind
of strange world that we are in right now.

Mr. BERNHARDT. So

Senator STABENOW. But the reality is that scientists and science
are under attack throughout the Administration. And so, are you
saying that you will honor the professional scientists and what
they recommend based on scientific facts?

Mr. BERNHARDT. Well, I would say first, that I'm certain that the
scientists at the Department of the Interior are not under attack,
number one.

Number two, I will take the science. I will look at the science.
And you take the science with all its significance and its warts.
And you look at that, you evaluate it, and then you look at the
legal decision you need to make. In some instances the legal deci-
sion may allow you to consider other factors, such as jobs. In other
instances, it might not. But you’ve given us whatever that standard
is, and we’re going to look at it and apply the law and be honest
to the science.

Dale Hall, the Director of the Fish and Wildlife Service while I
was there, said to this Committee, in a letter, my scientific, you
know, I've never, my integrity on science is unquestionable. And
that is the fact.

Senator STABENOW. Thank you.

Thank you.

The CHAIRMAN. Thank you, Senator Stabenow.

Senator Flake.

Senator FLAKE. Thank you, Madam Chair.

Thank you for the testimony so far, and I appreciated the meet-
ing we had in my office.
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The decisions made by the Department of the Interior have an
outsized impact on Arizona. The Department of the Interior man-
ages about a quarter of the land directly in Arizona and holds in
trust another quarter. So we are looking at half of the land mass
in Arizona that is under some jurisdiction of the Department of the
Interior.

I was pleased to see Secretary Zinke confirmed and under his
leadership, I think, the Department is already starting to listen to
those in Arizona who are affected by the Department’s decisions.

For example, I commend the Department for looking to all sides
of the Navajo generating station lease issue hearings that have
been held or listening sessions this week in Arizona with the stake-
holders have been helpful. I think people are pleased to see that
the Department is listening. I hope that the Secretary will soon
make a trip out to Arizona.

Now members of this Committee have heard me talk repeatedly
about water, and we talk a lot about it in Arizona. We talk about
it more than we have it. That is the problem.

The basin states are very close to coming up, hopefully, with a
drought contingency plan. That will be a needed update to the 1944
treaty with Mexico regarding the Colorado River. I believe that we
will be well served by your long history dealing with the Colorado
River.

Can you talk about some of that, talk about your experience and
some of the issues that we have going forward?

Mr. BERNHARDT. Well, candidly, my history with the Colorado
River begins probably in first grade. The Colorado River was about
15% feet from my house growing up, and it was an awesome place
to be.

But the reality is for my entire career I've understood very well
how special the approach taken on the Colorado River is. The seven
basin states have worked cooperatively, sometimes encouraged or
nudged by the Department, but there is a legacy, there is a legacy
of them coming together since the Hoover Commission to reach
consensus on very tough issues.

When I was first at the Department we worked on a variety of
things. I was involved in the Arizona Water Rights Settlement Act
and, you know, I know full well what power the Secretary has as
it relates to the Colorado River and the legacy of cooperation that
has been shared with the Department and the seven basin states.
And I cannot imagine that changing under our watch.

Senator FLAKE. Okay.

Talk a little bit about that role. What is the Department’s role?
Is it to convene the basin states, to nudge them into an agreement,
to work with them after they have reached the agreement? What
is the optimal approach?

Mr. BERNHARDT. Well, I think optimally, the Department should
be involved, I mean, you know, if push came to shove on the lower
Colorado, the Secretary is the water master of the Colorado, lower
Colorado, under the law.

But the reality is that it’s through encouragement, you know,
there’s constant meetings between the Department and the various
states, as well as some collectively. And it’s my belief that we
should be engaged and not take a back seat, but at the end of the



36

day, to the extent that the states can agree on an approach that
works for us, we should adopt it.

Senator FLAKE. Great. Thank you.

One area that will require continued cooperation between Ari-
zona and the Department is the tribal water rights settlements.
You mentioned that you’ve been involved in this area. There are
several settlements that are in need of legislative action this year
alone, many more in the negotiation phase.

How can your previous experience in this area be of help to Ari-
zona?

Mr. BERNHARDT. Well, I think first off I've resolved a number of
Indian water rights settlements and other federal reserved water
rights settlements. And so, I know, not only the importance to the
community of getting it resolved, but the energy and effort that it
takes to get to a resolution. And from that standpoint, you know,
Secretary Zinke, while he was a Member of Congress, enacted leg-
islation related to a water rights settlement. And so, I believe that
he’s committed to that. And you know, we, to the extent that we
can be helpful, we will.

Senator FLAKE. Right.

Thank you, Madam Chair.

The CHAIRMAN. Thank you, Senator Flake.

Senator Cantwell.

Senator CANTWELL. Thank you, Madam Chair.

I am sorry I had to leave to run to vote, and thank you for my
colleagues letting me weigh in here.

I wanted to ask you, I mentioned in my statement about previous
times that you were at the Department of the Interior and some
of the challenges that the agency faced, particularly Deputy Sec-
retary Griles and his conviction for obstructing the Senate Indian
Affairs Committee and Julie McDonald for disclosing internal docu-
ments and pressuring agency scientists to withhold information im-
properly. I am assuming you agree with the decision for both of
those individuals to be dismissed and prosecuted on those issues?

Mr. BERNHARDT. To be prosecuted?

Senator CANTWELL. I think they were accused of obstructing. 1
don’t know where it went after that. Do you agree with their
firings? How about that?

Mr. BERNHARDT. Sure.

Senator CANTWELL. Okay.

And what do you think was wrong with what they were doing
at the agency?

Mr. BERNHARDT. Well, if you’ve looked at and I assume you have
reviewed the Inspector General reports?

Senator CANTWELL. Yes.

Mr. BERNHARDT. So, if you look at those reports, what you’ll see
is that there’s two issues. One is the conduct of an employee. But
there were also very significant structural issues of how lawyers
were advising clients whether that information was moving
through the decision-making process.

So what I personally did is I ensured that we put in new legal
review processes so that we could always manage to have the cli-
ents talking to lawyers in a way that would allow them to freely
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communicate their views and move their views up the chain so that
things were modified.

Senator CANTWELL. I guess I am trying to get a reading on how
egregious you think it was that Julie McDonald tried to pressure
the scientists to withhold information or modify scientific data to
further the agenda.

Mr. BERNHARDT. So

Senator CANTWELL. How egregious do you think that is?

Mr. BERNHARDT. Well, I think it was, it was very serious. There
are two very serious problems.

One is the manner in which Julie went about a discussion with
folks and that was clearly abrasive when you read the report, you
see that.

The other fundamental problem was that legal questions and
legal information that was provided to the Fish and Wildlife Serv-
ice as part of the listing packages, was not in and incorporated in
the Department and it was the result of that that if you look at
that report you’ll see that I put a surname, legal review process in
place that ensured that legal conflicts, legal conflicts, would rise to
me, if necessary, to resolve. And if I couldn’t resolve an issue with
Julie, I would go to the Deputy Secretary.

So I personally put in place a means to correct, not only correct
but proactively eliminate, the problem of a disconnect between
what Julie McDonald wanted to do and what the lawyers wanted
to do. When it came to me, it was either resolved my way or I went
to the Deputy Secretary and I said to him, we need to fix it.

In addition, once these issues came out through Earl Devaney,
I went to the Deputy Secretary and I said the following.

Senator CANTWELL. Okay.

Mr. BERNHARDT. I said, I said——

Senator CANTWELL. I have a lot of questions.

Mr. BERNHARDT. I must at least be able to complete my sentence.

I said, Deputy Secretary, we need to revise and evaluate these
decisions, and she requested that the Fish and Wildlife Service
begin a review process of all decisions so that none of them were
tainted.

Senator CANTWELL. You can extend your remarks as long as you
want on this. It was just a simple question to get this issue reg-
istered to you as how egregious you thought these actions were and
how aggressive you might be in the future—it was not pushing you
on what you did to rectify that, although that is a different line of
questioning.

I have questions about both Cadiz and Westlands, and as you
can see, my colleagues are asking these questions because they do
not want—we do not want—to have a culture at Interior where
people decide to prosecute these things on their own.

Have you received any compensation for your work, including ad-
ditional shares of stocks on the Cadiz question in compensation
since you have exited the firm?

Mr. BERNHARDT. Well, I would exit the firm if I were to be con-
firmed. And if I did, my ethics agreement is clear that I would not
have any continuing interest in the firm and therefore, I would
have no interest in anything of value that the firm might have.

Senator CANTWELL. Including shares of stock?
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Mr. BERNHARDT. I would have no interest in any shares or theo-
retical potential for shares, not——

Senator CANTWELL. Do you believe that you or your firm worked
on behalf of Cadiz in any way to influence the Trump Administra-
tion’s decision to reverse the BLM decision either directly or indi-
rectly?

Mr. BERNHARDT. Well I know that I had no involvement with the
Trump Administration. I had, either directly or indirectly, I had no
involvement on the Cadiz matter with the transition, none with the
Department, none with the Hill during that period of time.

Senator CANTWELL. Did you discuss the project with anybody as
part of the Trump transition team or any member of Congress?

Mr. BERNHARDT. Absolutely—during that period of time?

Senator CANTWELL. Yes.

Mr. BERNHARDT. Absolutely not.

Senator CANTWELL. Okay.

What about in the last six months in general? Prior to the transi-
tion team?

Mr. BERNHARDT. Absolutely not.

Senator CANTWELL. Okay.

As a lawyer do you believe the transition team’s non-disclosure
agreement authorizes the withholding of information from Con-
gress or is it legally enforceable under the Whistleblower Protection
Act?

Mr. BERNHARDT. Well, I hate to give you a lawyer’s answer to a
legal question in a hearing, but I think the first question would be
whether or not the Whistleblower Act will even apply to the transi-
tion because it’s my understanding that Trump for America is a
non-profit entity. And so, I'm not sure that the legal rubric that
falls for government would even apply to that. I just don’t—simply
don’t—know the answer to that right now.

Senator CANTWELL. I see I'm over my time. We will come back
on a second round, Madam Chair.

The CHAIRMAN. Thank you.

Senator CANTWELL. Thank you.

Thank you.

The CHAIRMAN. Senator Risch.

Senator CANTWELL. Thank you.

Senator RISCH. Very deep questions, Senator.

Senator CANTWELL. Very important issues.

Senator RiscH. Mr. Bernhardt, thank you so much. Madam
Chairman, I really do not have any questions for Mr. Bernhardt.

He was very gracious to come and spend quite a bit of time with
me. I find him uniquely qualified for the job. I am an enthusiastic
supporter.

The bad news for him is we confirm a lot of people for a lot of
positions. This is a really tough position. There is nothing easy that
is going to come across your desk. And I want to thank you for your
willingness to take this on. Thank you to the family that is going
to sacrifice also.

My first year in law school I remember one of the professors say-
ing, ah, the law is a jealous mistress. And we all, kind of, laughed.
And he was right. It takes a lot of time, and there is a lot of sac-
rifice involved.
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Again, thank you for your willingness to do that, and I look for-
ward to working with you. As you know, my state, the Western
states, have huge issues because of our interface with the Federal
Government and the Federal Government’s ownership of the
amount of, the percentage of, land that they have in each of the
states. It causes considerable conflict and it is always best if these
things can be resolved. I know that you are committed to do that
and look forward to working with you.

So, with that, thank you, Madam Chair.

The CHAIRMAN. Thank you, Senator Risch.

Senator Franken.

Senator FRANKEN. Thank you, Madam Chair.

Good to see you again, Mr. Bernhardt.

You talked already—we talked about science. He talked about it
here thus far.

In the polar bear being listed under the Endangered Species Act,
the listing decision stated most of the observed increase in globally
average temperatures since the mid—-20th century is very likely due
to the observed increase in the anthropogenic, man-made, green-
house gas concentrations. Do you agree with that opinion?

Mr. BERNHARDT. That was in the rule?

Senator FRANKEN. That was in the decision.

Mr. BERNHARDT. Yup. I would absolutely agree with that.

Senator FRANKEN. Okay.

So, you believe that climate change is a serious threat that re-
quires aggressive action?

Mr. BERNHARDT. I believe that we need to take the science as it
comes, whatever that is. And we need to

Senator FRANKEN. I think the science is pretty decided on this.

Mr. BERNHARDT. I know and we talked about that in your office.

Senator FRANKEN. And in my office you seemed to agree.

Mr. BERNHARDT. I certainly agree that we take the science as we
find it, whatever it is.

Senator FRANKEN. That’s not

Mr. BERNHARDT. And I personally believe that the contribution
is significant, very significant. Now, that’s different, that’s different
than what we do with it. And here’s where people disagree. My
task will be to take the science as we find it, put it in the paradigm
of the Administration’s policy perspective which is we are not going
to sacrifice jobs for this and then look at the legal rubric and say,
how do we, how do we apply the law there?

So, for example——

Senator FRANKEN. Okay, here is the question though.

When you say sacrifice jobs, we know there are jobs and probably
a lot more jobs in clean energy, and we have seen a lot more jobs
in solar, and we have seen a lot more jobs in wind than, you know,
Senator Manchin sits to my right. I know he likes coal jobs, but
they are not coming back and that is partly due to natural gas.

But if you are going to argue—what about the jobs that we are
going to have dealing with climate dislocation and refugees? What
about the jobs we are going to have when the East Coast is flood-
ed? What about those jobs?

If we don’t, you know, I think it is very shortsighted to talk
about the extra jobs that you get by drilling for fossil fuels when
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the science is telling us that by the end of the century and God
willing, your kids, who are beautiful, by the way, whether they will
make it to the end of the century.

The scientists tell us that we are going to have about four de-
grees Centigrade increase in temperature and the military, and we
talked about this, the Defense Department, it knows very well that
this is a threat, the greatest national security threat to us. So, this
calculus of, well, how many jobs is—yes, but it is incredibly short-
sighted, I think, to look at it that way.

So my question to you is climate change an existential threat to
you because I would suggest that the science is in and to say we
are going to take the science as we take it? The science is in.

Mr. BERNHARDT. Would you like me to respond?

Senator FRANKEN. That’s what the long pause was for?

[Laughter.]

Mr. BERNHARDT. Wasn’t sure.

Here is the reality. We are going to look at the science, whatever
it is, but policy decisions, policy decisions are made. This President
ran. He won on a particular policy perspective.

That perspective is not going to change to the extent that we
have the discretion under the law to follow it. In some instances,
we might now, but those that we do, we are absolutely going to fol-
low the policy perspective of the President.

And here’s why. That’s what—the way our republic works and he
is the President.

Senator FRANKEN. Okay, you also talked about some ethics prob-
lems during your eight years in Interior that were brought up. I
will save that for the second round because I see I am losing my
time. So I will be here for a second round.

Mr. BERNHARDT. Yes, sir.

The CHAIRMAN. Thank you, Senator Franken.

Let’s go to Senator King.

Senator KING. Thank you.

First I want to address my comments to your daughter. As I
came in I looked on the TV screen, and you are in every picture
of your dad. So you have to look very attentive and don’t even
think about touching your phone.

[Laughter.]

Mr. Bernhardt, I want to say, you are the first person in the his-
tory of the human race to ever use the words, “luxury to serve as
Director of Congressional Affairs.”

[Laughter.]

I will let that one go. Your credibility diminished though.

I understand from our discussion that you grew up in a small
town in Colorado near a national monument. Is that correct?

Mr. BERNHARDT. Well, I grew up near public lands. There’s a na-
tional monument about 60 miles away. So——

Senator KING. Does that national monument contribute to the
economy of the region?

Mr. BERNHARDT. Absolutely.

Senator KING. It is a positive?

Mr. BERNHARDT. It is.

Senator KING. Well, I want to ask you a few questions.
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As you know the President signed an Executive Order which led
to the review of a series of national monuments. The cutoff was
100,000 acres for the list. Then there was one monument added
under 100,000 acres which happens to be in the State of Maine,
and it said that the question there was adequate public outreach
and coordination with relevant stakeholders.

Would you give me your views on what that means? What would
you consider adequate public outreach and coordination with rel-
evant stakeholders?
hMr. BERNHARDT. Well, I certainly can’t speak to the specifics of
the——

Senator KING. No, no. I am asking in general. What would ade-
quate public outreach and coordination with relevant stakeholders
look like?

Mr. BERNHARDT. Well, my expectation would be that public meet-
ings were held, the views of the state representatives, the views of
congressional representatives, were all part of:

Senator KING. Local businesses.

Mr. BERNHARDT. Making an informed decision.

Senator KING. Local businesses?

Mr. BERNHARDT. Of course, local businesses, the public at large
in open meetings.

Senator KING. Open meetings involving the Department of the
Interior?

Mr. BERNHARDT. Absolutely, sir.

Senator KING. So that would look like adequate

Mr. BERNHARDT. Well, it would certainly look like a darn good
start.

Senator KiNG. Thank you.

As Solicitor one of the legal questions about the Antiquities Act
is the authority of the President. It is clear the President has the
authority to create national monuments. There is no expressed au-
thority to undo a national monument.

Do you believe under the Antiquities Act the President has the
authority to eliminate a national monument that was duly promul-
gated during a prior Administration?

Mr. BERNHARDT. So, I could show you legal opinions going both
ways and——

Senator KING. I wish you would because I have only seen legal
opinions that say that the President can’t do it.

If there are——

Mr. BERNHARDT. I would be happy to provide some to you.

[The information referred to follows:]
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Executive Summary

he Antiquities Act of 1906 grants the president
Tthc power to designate national monuments in
order to protect archeological sites, historic and pre-
historic structures, and historic tandmarks, such as
battlegrounds. We are confident that, pursuant to this
power to designate, a president has the correspond-
ing power to revoke prior national monument des-
ignations, although there is no controlling judicial
authority on this question. Based on the text of the
act, historical practice, and constitutional principles,
we have even more confidence that he can reduce the
size of prior designations that cover vast areas of land
and ocean habitat, although his power of reduction
may in some instances be refated to his implicit power
of revocation.

An attorney general opinion in 1938 concluded that
the statutory power granted to the president to cre-
ate national monuments does not include the power
to revoke prior designations. The opinion has been
cited a few times in govermment documents, includ-
ing by the solicitor of the Interior Department in 1947
(although for a different proposition) and in legal
commentary, but the courts have never relied on it.
We think this opinion is poorly reasoned; miscon-
strued a prior opinion, which came to the opposite
result; and is inconsistent with constitutional, statu-
tory, and case law governing the president’s exercise
of analogous grants of power. Based on a more careful
legal analysis, we believe that a general discretionary
revoCation power exists,

Apart from a general discretionary power to vevoke
monuments that were lawfully designated, we think
the president has the constitutional power to declare

invalid prior monuments if they were illegal from
their inception. In the first instance, there is no rea-
son why a president should give effect to an illegal act
of his predecessor pending a judicial ruling. Beyond
this, we think the president may also have a limited
power to revoke individual monument designations
based on earlier factual error or changed circum-
stances, even if he does not possess a general discre-
tionary revocation power.

In addition to the above powers, almost all com-
mentators concede that some boundary adjustments
can be made to monument designations, and many
have been made over the vears. In 2005, the Supreme
Court of the United States implicitly recognized that
such adjustments can be made. The only serious
question is over their scope. No court has ruled on
this question. Some commenters claim this is because
no president has attempted to significantly reduce
the size of an existing monument, but that is simply
inaccurate. In the act’s early years alone, some monu-
ments were reduced by half or more.

Regardless of past practice, arguments that limit
the president’s authority to significantly reduce prior
designations are largely conclusory—and based on the
erroneous premise that the president lacks authority
to revoke monuments—or driven by a selective read-
ing of the act’s purpose rather than its text, We believe
a president’s discretion to change monument bound-
aries is without limit, but even if that is not so, his
power to significantly change monument boundaries
is at its height if the original designation was unrea-
sonably large under the facts as they existed then or
based on changed circumstances.
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Presidential Authority to Revoke
or Reduce National Monument

Designations

BY JOHN YOO AND TODD GAZIANO

A s he left the Oval Office, President Barack Obama
LV\ tried w exempt his environmental policies from
the effects of the November 2016 elections. Five days
before Christmas, the White House announced the
withdrawal of millions of acres of Atlantic and Arctic
territory from petreleum development. Obama con-
tinued his midnight orders by proclaiming 1.35 million
acres in Utah and 300,000 acres in Nevada to be new
national monuments. White House officials claimed

that both types of actions were “permancnt” because
there was no express authority to reverse them. But
that gets the constitutional principles and legal pre-
sumptions exactly backward. All the ex-president will
prove is the fleeting nature of executive power.

These actions, like many others taken by the Obama
administration, will remain valnerable to reversal by
President Donald Trump. In our constitutional sys-
tem, no poliey can long endure without the cooper-
ation of both the executive and legislative branches.
Under Article 1 of the Constitution, only Congress
can enact domestic statutes with any degree of per-
manence. And because of the Constitution’s separa-
tion of powers, no policy will survive for long without

sim-

securing and retaining a consensus well beyond ¢
ple majority. Our nation’s most enduring polici

antitrust, Social Security, and civil rights—emerged as
the product of compromise and deliberation between

the polirical partics.

President Obama’s refusal to compromise with his
political opponents will guarantee that his achieve-
ments will have all the lasting significance of Shetle
King Ozymandias.! The president’s only substantial

[

legislative victories, Obamacare and Dodd-Frank,
never gained bipartisan input or broad support.
Trump executive appointees can begin unraveling
both laws with executive actions, with legislation to
significantly alter them to follow. President Obama’s
refusal to vield an inch to Republicans intensified
their opposition over many years and created a pow-
erful electoral consensus to reverse these alleged
reforms. The coming fight over public lands shows, in
microcosm, the constitutional dynamics that render
Obama’s legacy so hollow.

Background on Antiquities Act National
Monument Designations

The original motive for the Antiquities Act of 1906 was
to protect ancient and prehistoric American Indian
archeological sites on federal lands in the southwest
from looting. The Antiquities Act was passed during
the same month (June 1906) as the act creating Mesa
Verde National Park, and the problems that arose in
protecting the Mesa Verde ruins inform the Antiqui-
's central focus. In a report to the secretary

ties Act
of the interior, Smithsonian Institution archeologist
Jesse Walter Fewkes described vandalism at Mesa
Verde's Cliff Palace:

Parties of “cario seckers” camped on the ruin for
several winters, and it is reported that many hundred
specimens there have been carried down the mesa

and sold to private individuals. Some of these objects
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are now in muscums, but many are forever lost to sci-

ence. In order to secure this valuable archacological
material, walls were broken down .., often simply
to let light into the darker rooms; floors were invari-
ably opened and buried kivas mutilated. To facilitate

this v

ork and get rid of the dust, great openings were
broken through the five walls which form the front of
the ruin. Beams were used for firewood te so greatan
extent that not o single roof now remains, This work

of destruction, added to that resulting from crosion

due to rain, left Cliff Palace in a sad condition.?

The legislative history of the Antiquities Act on
addi-

the Department of Interior website provides
tional historical detail 3 but the act’s text confirms
that its primary purpose was to “preserve the works

of man,™ Section 1 of the original act made it a crime
to “appropriate, excavate, injure, or destroy any his-
toric or prehistoric object of antiquity” on federal
land without permission. Section 3 provided for per-
mits for the examination of “ruins, the excavation
of archeological sites, and the gathering of object
of antiquity upen” federal land. Section 4 provided
the authority to the relevant department secretar-
ies who managed federal land to issue uniform reg-
ulations to carry out the act’s provisions. Section 2,
which allows for the designation of national mon-
uments and the reservation of such federal land
also

as is necessary to protect the objects at issue,
focuses primarily on “historic and prehistoric struc-
tures, and other objects of historic or scientific inter~
s added).

The addition of only two words, “historic land-

est” (empha
marks,” in that sequence in Scction 2 {see below)
denotes something broader than preserving human
artifacts. In prior proposals to prorect antiquities,
the Department of Interior had sought authority for
scenic mopuments and additional national parks, but
Congress repeatedly rejected that authoritys Con-
gress was annoved by large forest designations and
guarded ts authority over western lands jealousty.®

veu the final fanguage has been used and abused for

such purposes, or effectively for such purpose

since the official designation of national parks is still

left to Congress.

o8]

As previously mentioned. Section 2 of the Antig-
uities Act not only allows protection for small areas
around human archeological sites but also authorizes
the president:

in his discretion, to declare by public proclamation
historic landmarks, historic and prehistoric strue-
rures, and other objects of historic or scientific
interest that are situated upon the lands owned or
controlled by the Government of the United States
to be national monuments, and may reserve as part
thereof parcels of land, the limits of which in all cases
shall be confined to the smallest area compatible
with the proper care and maintenance of the objects

to be protected.

There are three steps to land being reserved and
protected under the Antiquities Act, the first two of
which are delineated in the section above. First, the
monument must be declared for a protective purpose
upon lands owned or controlled by the United States.
Second, a reservation of certain parcels of land that
constitute a “part thereof” may be made, but such
parcels of land may not exceed what is necessary to
s at issue. And third, the presi
- certain restrictions or other pro-

protect the “ob

dent may speci

J

tections that apply to the land thus reserved for the
monument in the initial proclamation, or the relevant
department secretary who has responsibility to man-
age the monument may issue regulations consistent
with guch protections.?

Although the act’s final language covered more

than antiquities, and there is evidence that small sce-
nic landmarks were contemplated, the statute’s title,
drafting history, and historical context may stll be
vahuable to presidents who want to follow the textand
spirit of the original faw. For example, earlier and con-
ternporaneous bills for the same purpose limited mon-
ument designation to 320 or 640 acres.® The final bill
replaced that with the (now seemingly open-ended)
“shall be contined

requirement that such monuments
to the smallest arca compatible with the proper care
and management of the objects to be protected,” but
that was added to provide tlexibility for special situa-
tions and not to allow a million-acre designation. Such
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background also helps illuminate earlier presidential
abuses, whether such abuses rise to the level of a stat-
utory violation or are just garden-variety political acts
that offend individual due process rights and separa-
tion of powers principles.

Besides Mesa Verde National Park, only a handful
of other national parks existed in 1906. Congress did
not create the National Park Service to manage them
until 1916. The Grand Canyon, for example, was not a
national park in 1906 and was open to mining claims
and other federal program leases.

President Theodore Roosevelt initially used his
new Antiquities Act authority to protect some rela-
tively small landmearks (e.g., Devils Tower) and Native

American ruins (e.g, Bl Morro and Montezuma Cas-
tle), but his abuses were not long in coming. In 1908,
he proctaimed the Grand Canyon National Monu-
ment, reserving more than 808,000 acres for its pro-
tection. Although later Congresses converted some
national monuments covering large geological forma-
tions into national parks, including the Grand Canyon
National Park in 1919, the Congress that enacted the
Antiquities Act did not intend monuments of that size
to be established by presidential designation.

Nevertheless, the Supreme Court relied on the
validity of the 1908 reservation that created the
Grand Canyon National Monument in rejecting a pri-
vate mining claim in Cameron v. United States.? There
is no indication that the size of the original monu-
ment designation was at issue, perhaps because Con-
gress had recently converted the monument into a
national park. Yet the Supreme Court also has con-
sidered issues relating to two other large monuments
or former monuments.'® While the original mon-
uments’ sizes were not challenged in any of these
cases, it is unclear whether the courts will invalidate
farge geological monument designations due to their
size alone.™

Even so, the Antiquities Act’s primary motivation
and historical context is still legally relevant to refute
the arguments of those who would limit a president’s
revocation power based on a selective and misleading
statement about its purpose. Moreover, other inter-
pretive questions remain open, such as the meaning of
the textual requirernent that the lands being reserved

under the monument designations are “owned or
controlled” by the United States.

Three of the most important Indian lands where
prehistoric artifacts might be looted were not even
states in 1906; Arizona, New Mexico, and Oklahoma
were then federal territories. Hawati was only recently
annexed and organized as a territory, and Alaska was
still a sparsely settled American “district” after the
gold rushes of the 189os—not yet an official federal
territory. These were areas of exclusive federal own-
ership and control.

The Congress that
enacted the Antiquities
Act did not intend
monuments of [such
massive] size to

be established by
presidential designation.

Other areas of the West that included early national
monument designations were owned by the national
government, so an issue of control short of ownership
was not at play in any of those designations. Thatr may
be relevant to the type of control Congress intended
as a predicate o the exercise of authority under the
Auntiquities Act. (See later discussion regarding marine
areas, especially those not owned by the United States
and subject to limited regulation or control.)

A General Discretionary Power to Revoke
Prior Designations

Attorney General Homer Cummings advised Pres-
ident Franklin Roosevelt in 1938 that he lacked the
authority to revoke President Calvin Coclidge’s
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designation of the Castle Pinckney National Mon-
ument because he concluded that no power existed
to revoke a prior monument designation.’? Although
the opinion has been cited in some later government

documentsts and by legal commentators, no court has
ruled on the president’s revocation power or cited the
opinion, in part because no president has attempted
to revoke a prior designation. In all events, the 1938
attorney general opinion is poorly reasoned, and we
think it is erronecus as a matter of law,

The attorney general was first authorized to issue
legal opinions to the president under the Judiciary
Act of 1789, now codified at 28 U.S.C. §§ 511-513, and
to other agency heads by that act and other delega-
tions of authority from the president. Attorney general
opinions, and those that now are issued by the Depart-
ment of Justice (DOT) Office of Legal Counsel (OLO),
ave binding on executive branch agencies. In contrast,
a president is free to disregard them—especially if he
concludes that his oath to take care that the laws are
ecuted contlicts with such an opinion.

faithtu
Nevertheless, prudence dictates that the next

president request that his own attorney general r
amine such opinion, perhaps with the assistance of
OLC, which became an independent division of the
DOJ in 1951 and is commissioned to provide seri-
ous legal analysis on such matters. The existence of
Cummings’ 1938 published opinion is an internal hur-
die that any administration should address, prefera-
bly with another published opinion, either affirming,
qualifving, or overruling Cummings’ advice,

In 1938, Cummings addressed the question of
whether the sceretary of the interior could abolish
the Castle Pinckney Narjonal Monument in Charles-
ton, Seuth Caroling, and transfer the land to the War
Department. Uader the Antiquities Act, President
Coolidge had formed the monument in 1924 from
a US fort that had existed in the Charleston harbor
since the early 19th century. As Cummings observed,
the Antiquities Act contained no clear textual autho-
vization to “abolish” national monuments. “If the
President has such authority, therefore, it exists by
implication.”4

Cumnmings concluded that without clear autho-
rization from Congress, President Roosevelt could

n

not reverse the designation of Castle Pinckney as a
national monument. In a brief opinion, he relied on
two grounds. First, he believed Attorney General
Edward Bates had sertled the issue in an 1862 opinion
that found that the president could not return a mil-
ftary reservation to the pool of general public lands
available for sale. Second, he compared the Antiqui-
ties Act to other federal laws governing temporary
withdrawals of federal land or forests, which explicitly
provide for presidential modification of past designa-
tions. In addressing past practice, which he conceded
supported a right to reduce the size of national mon-

uments, Cummings argued that “it does not follow
from power so to confine that area that he has the
power to abolish a monument entirely.”s

We believe the 1938 opinion is wrong in some obvi-
ous respects and too cursory to be persuasive, even if
its errors were excised. One major flaw is Cummings’
misreading of Bates” opinion,'¢ 44 vears before the
enactment of the Antiquitics Act. Bates’ opinion dis-
cusses whether an administration in the 1840s could
rescind a military reservation in Illinois for which
Congress had appropriated money and on which a
fort had been constructed. He found that the statute
delegating to the president the power to designate
land for military purposes did not include a power to
withdraw the designation. Bates seemed to believe
that delegated power, once used, could not be acti-
rated 1o reverse the decision~—that the president had
effectively exhausted the delegation of power. “A duty
properly performed by the Executive under statutory
authority has the validity and sanctity which belong
1f, and, unless it be within the terms

to the statute it

of the power conferred by that statute, the Exccutive
can no more destroy his own authorized work, with-
out some other legislative sanction, than any other
person can.”?

But the original 1862 opinion containg many fac-
tual and legal distinctions that Cummings does not
address. For example, Bates states that he is interpret-
ing military reservation authority under “early acts of
Congress” and an “act of 1809,” which provided appro-
priations for constructing forts “for the protection of
the northern and western frontiers.” Perhaps most
importantly, the 1862 opinion acknowledges that the
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military reservation itself could be abandoned by the
War Department, which is the equivalent of revoking
a land reservation under the Antiguities Act. Tt also
relies on the fact that in 1858, Congress had specifi-
cally repealed any statutes that authorized the salc or
transfer of military sites to the public. Of course, no
such express statutory prohibition on the presidential
withdrawal of national monument status exists in the
Antiquities Act.

Instead, Bates’ opinion focuses on whether an aban-
doned military reservation and its buildings would
settlers.” This

be subject to “entry or preemption by
refers to the Preemption Act of 1841, which allowed
squatters on federal land during the 1840s and 18508
to secure title to it at a low price (preempting a gen-
eral public sale) if they also worked it for a number
of years.® To conclude that squatters could not sim-
plv enter the military reservation and secure title to
it “by preemption,” Bates’ opinion relies on a combi-
nation of factors that are distinguishable from revok-
ing a monument designation under the Antiquities
Act, including: the unnamed “early acts of Congress,”
which authorized its initial selection as a military res-
ervation; the 1809 appropriation for military forts
on the frontier; that Fort Armstrong had been con-
structed and occupied for more than two decades;
that its buildings were still in good order; that other
laws governed the sale of abandoned wmilitary prop-
erty; and more recent acts of Congress relating to the
particular piece of property, which assumed it was not

ettlers.

subject to preemption by

Cummings did not acknowledge these and other
potential distinctions, Bares found that separate laws
governed the management and disposal of military
property from the homesteading or preemption laws
that had populated Kansas and Nebraska. It is not sur-
prising that interpreting different statutes yields dif-
ferent results, but even so, Bates conceded that an
improved military reservation could be abandoned and
sold, just not pursuant to the Preemption Act of 1841,
Cummings mistakenly read the 1862 opinion for the

proposition that once land is reserved under a t

of Congress, that reservation can never be rescinded.
In contrast to the question Bates addressed, revok-
ing a monurment designation under the Antiquities

6

Act would not change the federal ownership of the
land at issue. Tor this and other reasons, the portion
of the 1862 opinion that Cummings quoted is espe-
cially questionable as applied to land reservations
under the Antiquities Act. The quoted language also
contains several inapt analogies and question-begging
propositions of law.

For example, Cummings quotes the proposition
that the “power to execute a trust, even discretion-
arily, by no means implies the further power to undo
it when it has been completed” (emphasis supplied).
The italicized phrase is misleading. Not every grant of
a power to create something must include the power
to abolish it, but many do. Special circumstances
might make revoking certain acts impossible, or that
power might be withheld, but a presumption of revo-
cability is often implied if the grant is silent.??

Not every grant of

a power to create
something must include
the power to abolish it,
but many do.

Indeed, reliance on trust law should have led to
the opposite conclusion, at least under the Antiqui-
ties Act. Under general trust principles, at least in
the 2oth and 218t centuries, the power to create a
trust includes the power to revoke it when the settler
retains an interest in it, unless the trust is expressly
irrevocable under the original grant of authority.2o If
a court applied trust law principles to the Antiquities
Act, we think it would conclude that the president
retains an interest in the monument designations he
or a predecessor creates, including that he has the
duty to manage them, issue and enforce regulations
to protect them, and adjust their borders from time
to time with subsequent presidential proclamations.
Moreover, the broader principle of trust law is that
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the party creating the trust has the power to decide
whether it is revocable; the discretionary nature of
the prestdent’s power under the Antiquities Act and
certain textual cues suggest Congress did not intend
to make all monument reservations permancnt,
Cummings’ reliance on Bates’ constitutional-
statutory analysis fares no better than his reliance
on trust law. It is true that a president has no gen-

eral constitutional authority to manage federal land,
although he may have some limited powers as com-
mander in chief or under other starutory grants of
authority, That, however, does not answer whether
Congress” grant of authority in “carly acts of Con-
gress” or the Antiquities Act of 1906 to make reserva-
tions includes the power to rescind or revoke them.
Indeed, Bates conceded that military reservations
could be abandoned; he just believed the land would
not be subject to “preemption by settlers.” In the
context of the Antiquities Act that Cummings was
supposed to interpret, a president could rescind or
amend the parcels of land reserved for a given mon-
ument without repealing the underlving monument
designation, There is no evidence that Congress
intended to withhold either revocation power in the
Antiquities Act, let alone both of them.

Bates’ final constitutional-statutory proposition is
equally circular as applied to the Antiquities Act. He
asserts that reading the unnamed “early acts of Con-
gress” and especially the 1809 appropriation to allow
seelers” would effect a repeal of the
“Po assert such a principle is to claim
ceeutive the power to repeal or alter an act
idents cannot unifat-

“preemption by
underlyving lav
for the E

of Congre:
erally repeal statutes does not answer whether Con-
gress included the power both to make and revoke
reservations in the original grant of suthority under
the Antiquities Act.

Cummings” only attempt at an original argument
starts and ends with one of the Anriquities Act’s pur-
poses: “to preserve . ., objects of national significance

at will” That pr

for the inspiration and benefit of the people of the
United States.” Cumimings then immediately con-
cludes, in ipse dixit fashion (without making a coher-
ent argument), that: “For the reasons stated above,
1 am of the opinion thar the President is without

authority” to issue a proclamation revoking the Cas-
tle Pinckney National Monument.

Such casual reliance on one of the act’s purposes,
and one that was not set forth in the act itself, adds
nothing of weight, since it does not explain why
revoking the monument at issue was inconsistent
with that general purpose of preserving objects of
national significance. What if the president deter-
mined, for example, that no objects of national signif-
icance remained at a given site?

Cummings also does not faitly consider other pur-
poses. If a textual ambiguity justified a resort to leg-
istative materials, the full record would show that the
act’s primary purpose was to provide a power to the
president to prevent the destruction and looting of
artifacts until they were excavated and safeguarded
or until Congress could consider long-term measures
regarding the site. This more complete statement of
purpeses highlights that the passage of time matters
and that a later president could reasonably conclude
that Congress declined the opportunity to legislate on
the land or objects in an earlier monument designa-
tion or that they were now safeguarded, such as by
excavation and display in a museum.

A proper analysis of the revocation power under
the Antiquities Act would also consider other grants
of authority to the president in the Constitution and
other statutes and how the courts and constitutional
practice have treated them. Cummings made no effort
to do that in 1938, and the range of presidential action
the courts have upheld, even under older delegations
dating to the post-Civil War era, is now more muscu-
lar than in early-20th-century jurisprudence.

Although our research is limited on analogous

delegations, we believe the general principle would
prevail that the authority to execute a discretionary
government power usually includes the power tw
revoke it—unless the original grant expressly limits
the power of revocation. One particularly relevant
staturory example is the executive’s power to issue
regulations pursuant to statutory authority. When
Congress gives an agency the discretionary author-
ity to issue regulations, it is presumed to also have
the authority to repeal them.2t This is especially true
when the regulation has shown to be contrary to the
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purposes underlving the statute®? Secrion 4 of the
Antiquitics Act grants three department sccretar-
ies the power to publish “from time to time uniform
rules and regulations for the purpose of carrying out
this Act.” Although Congress did not expressly state
that the officials can repeal ot significantly alter their
regulations once they are published “from time to
time,” that is presumed by law. The broader power of
revocation by the president should also be presumed.

Constitutional law axioms are even more relevant
in undermining Cummings’ view. A basic principle of
the Constitution is that a branch of government can
reverse its earlier actions using the same process orig-
inally used. Thus, Article I, Section 7, of the Constitu-
tion describes only the process for enacting a federal
Taw. A statute must pass through both bicameralism
(approval of both Houses of Congress) and present-

ment {presidential approval). But the Constitution
describes no process for repealing a statute.

Under the Obama administration’s logic, Con-
gress could not repeal previous statutes because of
the Constitution’s silence. Since the adoption of the
Constitution, however, our governmental practice is
that Congress may eliminate an existing statute sim-
ply by enacring a new measure through bicameralism
sage of an carlier lawmay

and presentment. While pa
make its repeal politically difficult, due to the need to
assemble majorities in both Houses and presidential
agreement, no Congress can bind later Congresses
from using their legislative power as they choose,
‘This principle applies to all three branches of the
federal government. The Supreme Court effectively
repeals past opinions simply by overruling the earlier
case, as most famously occurred in Brown v. Board
of Education,2d which overruled Plessy v. Ferguson.24
While the Court may follow past precedent out of
is, it also employs the same procedure to

stare dec
reverse the holding of past cases, as Congress does
1o reverse an earlier statute, Both a precedent and its
subsequent overruling decision require only a simple
majority of the justices. No Supreme Court can bind
future Supreme Courts.

This rule also applies to the Constitution as a
whole, In Article V, the Gonstitution creates an addi-
tional process for amending its own text, which

requires two-thirds approval by the House and the
Senate and then the agreement of three-quarters of
the states. Without this additional option in Article V,
the Constitution would require the same or a simi-
far process for its amendment as for its enactment,
which would have impracticaily required a new con-
stitutional convention. Reinforcing our point, the
framers decided o set out explicit mechanisms for
repealing part of the original constitutional text when
they wanted to provide a means that did not mirror
the original enacting process.

-
No president can bind
future presidents in the
use of their constitutional
authorities.

The same principle applies to the constitutional
amendments themselves. The Constitution contains
no provision for undoing a constitutional amendment.
Instead, the nation has used constitutional amend-
ments to repeal previous constitutional amendments,
The 218t Amendment repealed Prohibition, which
had been enacted by the 18th Amendment. When the
Constitution is silent about a method for repeal, it is
assumed that we are to use the same process as that
of enactment.

The executive branch operates under the same
yule, No president can bind furure presidents in the
use of their constitutional authorities. Presidents
commonly issue executive orders reversing, modify-
ing, or even extending the executive orders of past
presidents, and no court has ever questioned that
authority, even when it is used to implement statu-
torily delegated powers. Good examples include the
successive executive orders Presidents Ford, Carter,
Reagan, Clinton, George W. Bush, and Obama used to
specify how the congressionally mandated rulemak-
ing process would be conducted and reviewed in the
executive branch.? [t would be quite an anomaly to
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identify an executive directive or presidential procla-
mation that a subsequent president coudd not revoke.

Presidents also regularly add or remove executive
branch officers appointed ro White House committees
or even the cabinet. They have created and eliminated
whole offices in the Executive Office of the President.
They have increased or reduced the use of cost-benefit

in regulatory decisions. In fact, when the Con-
stitution deviates from this lawmaking symmetry,
it explicitly does so in the text and in a manner that
makes repeal easier than the first affirmative act.

The most famous cxample is the president’s
removal power. In Anglo-American constitutional
history, the exccutive power traditionally included
the power both to hire and fire subordinate executive
officials. The Constitution altered the appointment
process. Under Article 11, Section 2, the president
can nominate and, with the Senate’s advice and con-
sent, appoint high exccutive branch officers, judges,
and ambassadors, The Constitution, however, did not
explicitly address

In Mpers v United States,*® the Supreme Court
found that the Coenstitution implicitly retained the
traditional rule that a president could unilaterally
undo an appointment without the Senate’s approval.

removing an officer.

In revoking an official’s conmumission that was issued
after Senate confirmation, the president is more
clearly negating a specitic, deliberative, and official
Senate act. By contrast, revoking a predecessor’s indi-
vidual monument designation does not negate any-
thing in particular that Congress approved.

A similar dynamic applies to the Treaty Clause.
Under Article I, Section 2, of the Constitution, the
president can make treaties subject to the advice and
consent of the Senate. Again, the Constitution does
not explicitly address rerminating a treaty. But as a
four-justice plurality of the Supreme Court and the
US Court of Appeals for the DC Circuit have found,
the president retains the traditional executive author-
ity to unilaterally terminate treati Past presidents
and Senates cannot bind future presidents to treatics,

just as they cannot prevent future presidents from
removing executive branch officials.

Although the power to unilaterally abrogate a
treaty flows from a grant of constitutional authority

to the president to manage foreign relations, Con-
gress is also constitutionally prohibited from dele-
gating a statutory power to the president and then
micromanaging the discretion granted>® Thus, even
if the Antiquities Act attempted 1o prevent later pres-
idents from using its authority to reverse an earlier
monument designation, that would raise serious con-
stitutional questions.

At a minimum, a thorough and up-to-date analysis
of both constitutional principles and statutory exam-
ples should be performed before Cummings” opinion
is followed,

A Limited Power to Revoke Certain
National Monuments or Declare Others
Invalid

Even if every monument designation cannot be
revoked as a matter of presidential discretion, and
we still question such limitation, authority might
still exist to abolish some designations based on an
carlier factual error, changed circumstances, or an
original statutory violation. In short, three deter-
minations, two factual and one legal, may provide
strong grounds for certain monument revocations
or invalidations.

New Factual Determinations. Fivst, if the pres-
ident concludes that the original designation was
mistaken, perhaps because of an archeological fraud,
historical error, or improved or updated scientific
analysis, the predicate for original designation would
be undermined. It would be hard to argue that Con-
gress intended that every curiosity deemed scientif-
ically interesting to a president 100 vears ago (the
once popular but now discredited and racist branch
of human craniology/phrenology comes to mind) for-
ever must remain a valid source of scientific interest
and protection. It might be more controversial for a
president to determine that a geological monument
designation thought to be rare and scientifically inter-
esting by an earlier president is not all that worthy of
protection as a monument, but limiting such reeval-
uation would elevate certain determinations {or
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privilege geological claims) over others in a manner
that would be hard to logically sustain.

Second, as explained above, the act also was
intended to provide authority to preserve artifacts
that might otherwise be looted. Even assuming the
original designation was proper, if the relevant arti-
sated and removed and are now on
display in a museum off-site, how can it be said that

facts were exc

the reserved parcels are currently the “smallest areas
compatible with the proper care and management of
the objects to be protected™ If any of these changes
of fact or scientific interest justify revocation, then
the general argument against revocation would be on
shaky grounds, and discretionary revocations at will
would be a more plausible interpretation of the act,

Problems of 8ize. A presidential determination that
the original designation was illegally or inappropri-
ately large is a special case. It may provide a sound
predicate for declaring a designation to be invalid
in some cases or for significantly reducing the mon-
ument’s size in others. The president might be pre-
sented with an issue analogous to a severability
determination regarding such monuments. If there
is no reasonable way to reduce a reservaton’s size

and maintain a meaningful monument, reseinding
or declaring invalidity may be more appropriate. In
all events, a review of controversies over the size of
national monuments highlights three distinet periods
of use and abuse, the last of which contains the most
breathtakingly large momument designations.

Between 1006 and 1943, most monument reser-
vations were smaller than 5,000 acres, and many of
them actually protected antiquities. Yet there also
were several large monument reservations or expan-
sions during that period, mostly for scenic or geolog-
ical formations.

President F. Roosevelt's designation of Jackson
Hole Narional Monument in 1943 was the catalyst for
wwo reforms, only one of which was made permanent.
Wyormning congressmen were strongly opposed to the
210,950-acre Jackson Hole monwment and reservation
and secured a bill to overturn i, but President Roos-
evelt vetoed it. In 1950, Congress made Grand Teton
Natioral Park out of most of the land from the Jackson

10

Hole monument and added the southern portion of
the former monument 1o the Natonal Elk Refuge.
That law also amended the Antiquities Act, forbidding
further use of it to expand or establish a national mon-
ument in Wyoming without express congressional
authotization.29 Note that the proviso enacted in 1950
does not prohibit the president from reducing the size
of the monument reservation in Wyoming,

For 35 vears after the congressional dispute over
the Jackson Hole National Monument, presidents
were quite temperate in their use of the Antiquities
Act. Except for a couple of proclamations of large
tracts by President Johnson, the period berween
1943 and 1978 conrained no especially vast mon-
ument reservations, and some presidents even
reduced the size of older monuments. Eisenhower’s
combined proclamations under the act caused a net
reduction in total acreage devoted to national mon-
uments. President Nixon issued no Antiquities Act
proclamations whatsoever.

In 1976, Congress enacted the Federal Land Pol-
icy and Management Act (FLPMA), which prevents
a secretary of interior from withdrawing more than
5,000 acres of federal land without congressional
approval. The FLPMA did not alter the president’s
authority under the Antiquities Act, perhaps because
presidential abuses had abated. Although one ambig-
uous sentence of one House committee report has
been mistakenly read to provide otherwise, the plain
text of the FLPMA and settled canons of construc-
tion establish that the president’s authority under the
Antiquities Act was not affected by a provision that
Himited the secretary of interior’s authority regarding
similar land withdrawals 3¢

Unfortunately, presidential abuses under the
Antiquities Act expanded significantly after 1978,
espectally by Presidents Carter, Clinton, and Obama.
Until a few months ago, President Carter held the
record for the most extensive monument reserva-
tions, with nine designations that were larger than
a million acres and two larger than 10 million acres.
Carter’s designation of more than 56 million acres
of monument reservations in Alaska on a single day
led to the most recent amendment to the Antiqui-
ties Act.
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The Alaska National Interest Lands Conservation
Act (ANILCA), PL. 96-487 was enacted by Congress
and signed by President Carter on December 2, 1980,
after his election loss to Reagan and the impending
foss of Democratic Party control in the Senate. The
ANILCA settled many long-standing issues and land
dispures, and it made many Alaska-specific changes to
faws governing federal land management, inchiding

requiring congressional approval for national mon-
uments in Alaska larger than 5,000 acres® Wherher
this congressional reaction made an impression on
them or for other reasons, Presidents Reagan and
George H, W. Bush both issued no proclamations
urder the Antiquities Act.

Several of President
Obama’s proclamations
were also in the teeth

of strong congressional
opposition and
undermined pending
congressional legislation.

Nevertheless, President Clinton broks new ground
with the number of monument designations per
rerm,3 many of which were larger than 100,000 acres
and two of which were larger than one million acres.33
He also proclaimed a questionable new type of mon-
ument on the high seas. President George W. Bush
issued fower than half as many monument designa-
tions ag Clinton, and some were relatively small, Yet,
President George W. Bush made a few large monu-
ment designations, including a questionable designa-
tion along the Pacific Ocean’s Marianas Trench 3

President Barack Obama broke both Clinton's
record number of monument proclamations per term
and Carter’s record for the ol acres withdrawn,

11

Among his 34 proclamations,? Obama enlarged the
Papahanawmokuakea Marine National Monument
acres 3 enlarged

by approximarely 2834 million
the Pacific Remote Islands Mart
ment by approximately 261.3 million acres,
ated the Northeast Canyons and Seamounts Marine
National Monument, which covers approximately

3.1 million acres3®

Several of President Obama’s proclamations were
also in the teeth of strong congressional opposition
and undermined pending congressional legisiation.
For exampie, on December 28, 2018, he created the
135 million-acre Bears Bars Numional Monument
in southern Utah and the 300,000-acre Gold Butte
National Monnment in Nevada, Both designations
were opposed by state officials and GOP congressional
leaders, including the unanimous congressional dele-
gation from Utaly, which was willing to compromise on
asmaller monument in Urah that permitted reasonable
public uses of the area. The protective impact of the
Bears Ears National Monument is particularly dubious
sinee it is supposed to protect isolated Native Amer-
fean sites. It is unclear, for example, how the agency
officials will protect those sites any differently after the
monunent designation than they might have hefore.

A designation smaller than 5,000 acres may still be
too large (relative 1o some objects belng protected)
or politically sbusive if the designation is for a ques-
for example, to interfere with con-

tionable purpose
ional deliberations over a compromise land-use
arrangement or to regulate fishing that is not oth-
erwise authorized. Bur reservations larger than
5,000 acres merit special review out of respect for
v to establish federal land
policy, especially if there was no “emergency” neces-
sitating the monument designation without congres-
sional action or if congressional leaders had expressed

Congresy’ traditionatanthori

serious opposition to the monument designation.

If o president makes a credible determination,
hased on the facts and a reasonable interprevation
of the act, that some former monuments are ille-
gally large refative 1o the original “object” supposedly
being protected, he could declare that the initial des-
ignation was void, especially if there is no casy way
to muke it lawful by severing discrete parcels of land.
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Thar is distinet from his power to “revoke” those he
thinks were originatly lawful, and it would stem from
his constitutional authority to take care that the Taws
are faithfully executed. Even so, a president trying to
ingulate such a decision should invoke both his con-
stitutional authority to declare the prior designation
void and his authority under the act 1o revoke the
designation if it were legal. If he uses both sources of
authority, he should issue a proclamation to exercise
his authority under the Antiquities Act.

Judicial Review

Someone would have to establish standing to sue to
overturn a later declaration of invalidity or a revoca-
rion, and that might be quite difficult In many cases.
Standing has been a hurdle for many challenging
monument designations that impaired grazing, tim-
ber, mining, or other rights to use the reserved land 39
It might be even more difficult for a party to

lish a sufficient and particularized injury that
from a monument revocation that restores land to
public use.

If standing is established, challengers would have
to satisfy different burdens, depending on the nature
of their claims. A challenge to the president’s legal
authority to establish a particular momument, per-
haps because the land in question is not owned or
controlled by the Unired States,# is an issue of law
that ought to decided without deference to either
party. Alegal challenge to the president’s authority to
ever revoke any prior monument under the act would
probably be decided in a similar manner.

Someone challenging the president’s discretion-
ary determinations under the act would likely have to
show an abuse of discrerion—and to do so without an
administrative record. And it is possible, absent proof
of corruption, legal violation, or a failure of process,
that certain factual determinations are committed
to the president’s discretion by law and are not sub-
ject to judicial review.# That standard might apply to
presidential determinations that justify a reduction

in the size of existing monurnents, which is discussed
further below.

Special Questions Regarding Marine
Monument Designations

The Supreme Court has upheld or discussed the
application of the act to the submerged lands of two
different monuments along the coast and inland
waterways, 4> but some issues regarding these kinds
of monuments still remain open, and recent marine
monument designations on the high seas raise new

questions.

The submerged lands under inland waterways
and territorial seas at issue in the two cases men-
tioned above were owned by the United States when
the monuments were designated. That is not true
with the areas associated with certain high-sea des-
ignations by Presidents Clinton, George W. Bush, and
Obama. President Obama’s most recent purported
designation of the Northeast Canyons and Seamounts
Marine Narional Monument is located approxi-
mately 130 miles off Cape Cod. This approximately
3.14 million-acre monument is in the United States’
Exclusive Economic Zone (EEZ), but under domestic
and international law, America does not own it. The
Pacific Legal Foundation recently filed suit on behalf
of a coalition of New England fishing organizations
challenging the legality of the most recent marine
monurment, which is the first lawsuit of its kind 4

There are two problems with the designation of
marine monuments far from shore under the Antig-
uities Act. First, the submerged land at issue is not
the type of land that the United States could have
owned or controlled in 1906. The modern EEZ is
not only vastly wider than the “territorial waters” of
1906 but also a qualitatively different type of property
interest than the United States may have acquired or
controlled in an earlier eradd The United States had
a sovereign interest in the submerged land near itg
coast and its territorial waters (whether that was then
three miles from the coast and is now 12 miles), which
justifies sovereign military and economic controls; it
could not have and still does not have such a sover-
eign interest in the area beyond its erritorial waters. 4
Relatedly, even current domestic and international
law permits only limited regulation or control of the
marine and wind resources in the EEZ outside our
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rerritorial waters, and thus, it does not constitute the
type of federal government “control” of the relevant
land that is required under the Antiquities Act.

In Treasure Salvors, Inc, v. Unidentified Wrecked and
Abandoned Sailing Vessel 4 the Fifth Circuit held that
the Antiquities Act does not extend bevond the terri-

rorial sea, despite subsequent legislation authorizing
federal regulation beyond it. Although the Fifth Cir-
cuit acknowledged that the federal government’s role
in regulating bevond the territorial seas had expanded
since 1906, including through the adoption of the
Outer Continental Shelf Lands Act,#7 none of that
conveyed the degree of control that the federal gov-
ernment enjoved on federally owned lands or feder-
ally controlled territories in 1906.48

When President Clinton proposed to designate
the first marine monument beyond American terri-
torial waters, he received some surprising pushback
from the Departments of Interior and Commerce,
which submitted a joint memorandum to OLC
asserting that the EEZ is not “owned or controlled
by the Federal Government.” OLC ultimately dis-

agreed but acknowledged that it was a “closer ques-
tion” than earlier disputes over the president’s
designation authority.#

We believe thar the OLC opinion is flimsy and
that the attorney general or White House counsel
should request a reconsideration of it as well. The
Clinton-era OLC opinion argues that the EEZ is suffi-
ciently controlled by the federal government because
recent presidents have consistently asserted some reg-
ulatory authority over the area and the United States
has greater regulatory authority than any foreign gov-
ernment.$® Of course, the same is true of many areas
that are unquestionably not “owned or controlled by

the Federal Government.”

Private lands in the United States, for instance, are
subject w federal regulation under the Commerce
Clause, and no other nation can claim an authority
to regulate them. But this does not mean the presi-
dent has the authority 1o unilaterally designate pri-
vately owned lands as a monument. The Antiquities
Act confirms this, stating that the president can
receive privately owned lands to include them in a
monument, but only through the owner’s voluntary

relinquishment of them.s* The QOLC opinion cannot
be squared with this,

Italso asserts that the EEZ is sufficiently controlled
by the federal government because it has the author-

ity to protect threatened or endangered species found
theres? Yet the same could be said of any privately
owned land under the Endangered Species Act.53

The OLC opinion has other problems, but irs
main defect is the failure to effectively grapple with
the federal government’s limited power to regulate
in the EEZ. Rather than address whether this affects
the president’s ability to designate a monument in
this area, the opinion instead argues that the regu-
lations imposed within the monument are limited
by the customary international law that otherwise
applies. However, that cannot be squared with the
Antiquities Act. In 1906, land owned or controlled by
the federal government described federally owned
land and federal territories in which the federal gov-
ernment had almost no limits on its authority and
could exercise its full police power. Consistent with
that, the Antiquities Act requives monuments to be
regulated as necessary to effectuate the statute’s
purposes. For these reasons, we think the OLC opin-
ion in 2000 is erroneocus.

Finally, even it the Antiquities Act does allow mon-
ument designations in international submerged lands
in the United States’ EEZ, such designations might
be valid only for the seabed itself and for the purpose
of seabed protection. If so, that would provide addi-
tional authority to revoke designations thar are pri-
marily designed to protect sea life in international
waters and remove other restrictions in ocean habi-
tat, even if they are above seabed features that might
be the subject of protection. To be clear, other author-
ity exists to regulate fishing and other activity in the
oceans, but it is questionable whether the Antiquities
Act provides such authority.

The act’s text provides strong support for limit-
ing monuments to landmarks and objects on the land
and further limits reservations relating to such mon-
uments to parcels “of land.” In particular, the act pro-
vides authority for monument designations of only
“landmarks, historic and prehistoric structures, and
other objects of historic or scientific interest that are
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sitnated upon the land,” and when such monuments
are designated, the president may then “reserve as
part thereof parcels of land” for protection (empha-
sis supplied). There may be some ancillary power to

regulare the air above a monument or some activity

in the sea above a marine menument (see discussion
of Cappaert v. United States below), but it is doubtful
that the ocean itself and its living denizens can be des-
ignated as part of the menument. It is equally doubt-
ful that a reservation of land can encompass the water
column as a matter of presidential discretion under
the Antiguities Act.

The act’s text provides
strong support for
limiting monuments to
landmarks and objects
on the land and further
limits reservations
relating to such
monuments to parcels
“of land.”

In Cappaert, the Supreme Court upheld some
authority to regulate the immediate watershed out-
side a monument if that is necessary to protect
geologic structuwres and endangered wildlife in the
monument grounds, but its holding was based on
other federal law governing reserved water rights.54
The Court did mention the endangered fish that swim
in the unmoving pool of the monument at i
that reference does not seem necessary to its hold-
ing that appurtenant water outside the monument
was reserved. The facts of that case are distinguish-
able in other ways from the unbounded ocean and the

ue, but

unthreatened fish, mammals, and other sea creatures
that swim in and out ofit.

Yates v. United States
tion. If a “fish” is not a “rangible object” within the
meaning of Sarbanes-Oxley law because it is not like
the other listed things that should be protected from
shredding,s¢ then it is even less likely that the ocean
and its sea life are objects analogous to “structures”
and “landmarks” that are “situated upon the land”
within the meaning of the Antiquities Act. And even
if the ocean and its sea life are “objects” that could

upports one such distine-

be part of a monument, the Antiquities Act’s sec-
ond step permits the reservation of only the “part
thereof™ that are © Iy 10 pro-
tect them.

Accordingly, if the ocean and its sea life cannot be
designated as part of a monument, or if no reserva-
tion “of land” can include them, then their regulation
must rely on some other principle of law (analogous
to the federal law regarding reserved water rights) and
perhaps on proof that such regulation is necessary
to protect the landmark, structure, or other objects
of historic or scientific interest at issue in the actual
monument, such as the seamounts and underwater

parcels of land” nece

valleys or mountains. For these reasons, the president
should be free to lift erroneous fishing restrictions
that are in place solely by reason of a marine monu-
ment designation.

The Power to Reduce the Scope of a
Reservation Pursuant to a Monument
Designation

Almost all commentators, including past opinions
from the artorney general and the solicitor of inte-
rior, agree that monument boundary adjustments
are permissible.S7 Environmentalists often seck large
expansions of existing monuments. As a result, sev-
eral presidents have added vast additional reserva-
tions to existing national monuments, including three
by President Obama that added millions of acres to
them. Many presidents have made other boundary
adjustments, including some modest to large reduc-
tions, and the Supreme Court has cited some of these
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changes in describing the monuments at issue, implic-
itly assuming they were valid.

If large additions of land have been deemed neces-
sary 1o protect certainy objects, it is doubtful the pres-
ident could not determine that some large reductions
re reasonable or necessary to satisfy the “small-
est area” requirement of the act. Modern technol-
ogy might even help justify a reduction, for example,
if smaller boundaries may now be more effectively

monitored and protected.

Yet several commentators claim that the question
of whether the president could affect significant reduc-
tions remains opens® No court has ruled on the scope
of downward boundary adjustments. Several com-
menters assert that the absence of judicial authority

is because no president has attempted a significant
reduction in the land reserved for a monument, but
that s not true. According to the National Park Service:
e President Elsenhower reduced the reserva-
tion for the Great Sand Dunes National Mon-
ument by 23 percent. (He reduced rhe original
28-acre monument by a net §,920 acres.)s?

President Truman diminished the reservation

for Santa Rosa Island National Monument by
almost half. (The original 9,500-acre reserva-
tion by F. Roosevelt was diminished by 4,700
acres. o

Presidents Taft, Wilson, and Coolidge collec-
tively reduced the reservation for Mount Olym-

.

pus by almost falf, the largest by President
Wilson in 1915 {cutting 313,280 acres from the
original 639,200-acre monument).&t

The largest percentage reduction was by Presi-
dent Taft in 1912 to his own prior reservation in
1909 for the Navajo National Monument. (His
elimination of 320 acres from the original 360-acre

reservation was an 89 percent reduction.

There are many other reductions or adjustments
to monument boundaties, but the above reductions
are significant by any measure.

It is surprising that some scholars who claim
expertise in this area have accepted and repeated
the mistaken assertion that no substantial reduc-
tions have been made. More importantly, their posi-
tion that significant reductions might be prohibited
is based on a selective reading of the act’s purposes
and personal policy arguments instead of the text,
and it is often built on the premise thar authority to
repeal or reseind a prior designation does not exist,
including an uncritical reliance on Attorney General
Cummings' questionable opinion in 1938. Under this
reading of the Antiquities Act, monuments may be
significantly enlarged by later presidents bur never
significantly reduced absent an act of Congress.

For many of the same reasons that we reject a lim-
itation on the president’s revocation power, we also
question limitations on his power to substantially
reduce the size of existing monument reservations.
Moreover, we think there are additional reasons why
the president has broad authority to alter the parcels
of land reserved under existing monument designa-
tions, including logical inferences from textual pro-
visions and the varied reasons prior presidents have
given for boundary reductions that do not suggest
clear limitations.

One textual command supporting boundary adjust-
ments is that the act requires reservations to be “in all
cases . .. confined to the smallest area compatible with
the proper care and management of the objects to be
protected.” There is no temporal Hmit to this require-
ment, and some presidential proclamations adjusting
the boundaries of existing monuments recognize a
continuing duty to review and comply with it. Even if
boundary adjustments to date had all been somewhar
minor, which is not the case, it is hard to read into the
text a limiting principle that allows large additions but
not large reductions.

Another textual hook is the discredonary nature
of the president’s authority under the Antiquities
Act. The relevant language in Section 2 states that it
is “in his discretion” whether to declare the national
monument. It then states that he “may reserve ag part
thereof parcels of land™ to protect the objects at issue
(emphasis added). The parcels must, as noted above,
be confined to the smallest grea compatible with the
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protective purpose, but it is still up to the president’s
discretion which precise parcels to designate, Apart
from reducing the overall size, the next president may
determine that a given monument with a patchwork
of private inholdings is better protected by concen-
trating the monument within the federal land that the
government owns and controls.®3 There is nothing
in the act thar privileges the original designation and
regulations over a later presidential determination.
Moreover, there are more fundamental ques-
tions about how best to manage and protect federal
property near national monuments with available
resources. The belief that increasing federal regu-
lation is always the best means of protecting some-
thing is more ideologically than empirically based,
especially when it excludes all other options. Coop-
eration with state authorities and private property
owners who own adjoining land often promotes bet-

ter land-use decistons, including better protections
for such properties. Such consulration and multiparty
agreements tend to increase support for the result-
ing decisions and increase fundamental fairness,
since some prior designations have walled in private
lands and restricted the reasonable use of such pri-
vate property.

The evidence surrounding many recent monument
designations also suggests that some of the largest
geological and scenic monuments were not motivated
exclusively or even primarily by a desire to protect an
“object” of historic or scientific interest as much as
to lock up natural vesources from development and
use—regardless of how limited or temporary the sur-
face disturbances would be. Such actions not only
2ate economic hardship for local communities and

¢
injustice to those who may have reasonably depended
on the timbey, grazing, or mineral resources, but they
may actually be counterproductive tw the ecologi-
cal and environmental interests that past presidents
claimed ro protect. For example, prohibiting fishing in
vast grounds in the Atlantic or Pacific Oceans where
fishermen have engaged in sustainable practices
forces more concentrated activity in other areas that

may trigger unsustainable impacts.
Such large monument reserves also contribute to
an estimarted $13.5 to $20 billion maintenance backlog

16

on Department of Interior land-management respon-
sibilities®4—and deny the federal government any rea-

sonable return on land-use fees and leases. “Limited

ral of

resources” was the primary justification for sevi
President Obama’s executive actions that redirected
enforcement resources from broader narcorics and

immigration enforcement policies to those Obama
designated as more Important narcotics and immigra-
tion priorities. A more carcful accounting of federal
fand policy might lead a president to conclude that
some vast monument reserves, under the Antiquities
Act and other acts, diffuse attention and resources
from higher priorities and contribute to environmen-
tal degradation, soil erosion, and other forms of mis-
management of federal property.

Prohibiting fishing in vast
grounds in the Atlantic

or Pacific Oceans where
fishermen have engaged
in sustainable practices
forces more concentrated
activity in other areas
that may trigger
unsustainable impacts.

Apart from all that, increasing public use of vast
tracts of federal land should be sufficient grounds
for reducing certain prior monument reservations.
The facts that underlie one Supreme Court case may
prove instructive in defining possible grounds for
monument reductions.

In Alaska v. United States,s the Supreme Court
affirmed its special master’s recommendation regard-
ing the federal versus state ownership of certain
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submerged lands underwater near Alaska’s southeast
coast. Some of the land in dispute was under Glacier
Bay, which is now a national park. Glacier Bay was
first reserved as a national monument by President
Coolidge’s proclamation in 1925 and later enlarged by
President F. Roosevelt’s proclamation in 1939, both
ot Indescribing the rele-

pursuant to the Antiquities
vant lands In question, the Court also noted that Pres-

ident Eisenhower “slightly altered” the monument’s
boundaries in 1955,

The Supreme Cowrt accepted without discus-
sion that the addition by Roosevelt and the “altered”
boundaries by Elsenhower were valid. The monu-
ment was made part of the Glacier Bay National Park
by an act of Congress in 1980, but since the status of
the land in 1959 (when Alaska was made a state) was
the critical focus of irs analysis, the national park act
was not particularly relevant to that determination.
The Court did not discuss the Eisenhower proclama-
tion further, but that proclamation reduced the size
of the Glacier Bay National Monument in three wa
without any land swaps or additions to counter those
reductions. More importantly, the grounds Eisen-
hower provided for that reduction are historically

3

interesting and legally relevant.

In Proclamation 3089 on March 31, 1955.%¢ Eisen-
hower reduced the size of Glacier Bay National
Monument for three different reasons. One ground
was that some lands “including several homesteads
which were patented prior to the enlargement of
the monument {by Roasevelt} are suitable for a lim-
ited type of agriculture use and are no longer nec-
essary for the proper care and management of the
object of scientific interest on the lands within the
monument.” Although Proclamation 3089 provides
no further explanation of this exclusion, it is fair
to read it as concluding that the original inclusion
of this land was mistaken and, perhaps as import-
ant, that the lands were no longer necessary for the
proper care of the objects of scientific interest in
the monument.

The second reduction in the size of Glacier Bay
National Monument was based squarely on Eisen-
hower’s conclusion that such lands should have
been included in Tongass National Forest instead

of the national monument in 1939, when Roos-
evelt enlarged it, “and such lands are suitable for
national-forest purposes.” Eisenhower determined
that the earlier inclusion of these lands in the monu-
ment was in error, since thelir exclusion from the for-
est was “erroneous.” He did not specifically declare
that they were “no longer necessary” to the proper
care of the objects of scientific interest in the Gla-
cier Bay National Monument, but he must have con-
cluded they were never necessary to be included or
that the mistaken inclusion in 1939 was sufficient to
exclude them in 1955,

The third reduction (the first mentioned in the
proclamation) was because certain lands are “now
beingusedas anairfield for national-defense purposes
and are no longer suitable for national-monument
purposes” (emphasis supplied). How land reserved
in a national monument became a milivary airfield
is not explained. In some respects, this ma

most interesting exclusion of all, Whether the ear-
lier use of the land for an airfield was legal or not,
Bisenhower asserted the authority to declare a
higher government purpose for federal land that was
part of a national monument and, by proclamation,
to remove it from the national monument reserva-
tion. Note also that Eisenhower states that the air-
field land was no longer suitable for inclusion in the
national monument because it was an qirfield, not that
the land was otherwise unsuirable for inclusion in
the monument. Would the same reasoning apply if it
were not yet an airfield?

And while Fisenhower's total reductions in the
size of Glacier Bay National Monument were not
great relative to the monument’s overall size, they
were not trivial either. According to the National
Park Service, the reductions total more than
4,000 acres of submerged land and 24,900 acres of
other land.¢7 Most national monuments before 1955
were not 29,000 acres, so the reductions were large
in an absolute sense. Moreover, some of President
Eisenhower’s other monument reductions consti-
tuted a larger proportion of the original size of the
monument (e.g., Great Sand Dunes), and earlier
presidential reductions were even greater, as dis-
cussed above.
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Attempts to argue from the act’s broad purposes
that significant reductions would not be authorized
are as conclusory as Cummings’ analysis of the revo-
carion issue. Reasoning from selective, broad protec-
tive purposes can always vield the desired result. We
reach the opposite conclusion based on the text dis-
cussed above and consideration of all the act’s pur-
poses, the original compromises the act incorporated,
and separation of powers principles.

Subsequent  congressional  land-management
statutes do not change the Antiquities Act, but they
cut sharply against the policy argument that the act’s
use is necessary to promptly secure land that is oth-
erwise prone to looting or harmful development.
Indeed, these more recent laws provide the same or
superior protection without undermining Congress’
primary role in federal land-use decisions. Of spe-
cial note, the secretary of interior now has statutory
authority to make emergency withdrawals of federal
tand with few limitations (and none relating to size),
including land not under his department’s jurisdic-
tion, which expire no later than three years after
they are withdrawn. 68

Thus, one cannot truthfully defend the president’s
power to lock up land from reasonable public uses in
perpetuity as an “emergency” measure tQ Stop immi-
nent harm, no matter how often some make this
claim. Yet monument declarations do have one pow-
ertul, immediate effect: They stop or inhibit ongo-
ing congressional debate and potential compromise
over the land at issue-~which is often the unstated
goal. Congress has withdrawn many federal lands
for heightened protection, but its background law
and representative principles balance the interests of
multiple stakeholders. Defenders of Antiguities Act
abuse regularly implore the president to preemprt or
interfere with Congress” deliberations. Even so, they
cannot reasonably argue that presidential author-
ity under the act can work only in one direction and
that the interest of the states and other citizens cannot
be reconsidered.

Returning to the text of the act, we have previously
noted that it would have to be rortured extensively
to vield a manageable standard that allows permissi-
ble “minor” boundary changes and large “additions”

but forbids “significant” reductions, Eisenhower’s
Proclamation 3089, and perhaps others, proves that
reductions have been recognized as valid even with-
out further additions or other “enhancements” based
on later presidential determinations. It was enough
for a president to declare that certain lands: (1) were
mistakenly included in the original designation,
(2) are no longer necessary to be included, or (3) serve
some higher federal purpose.

If the president can revoke prior monuments alto-
gether, there is no strong argument that he lacks a
lesser power to significantly reduce the land with-
drawn for one. But even if the president lacks the
power to revoke a monument, past practice includes
proclamations that reduced some monuments to a
fraction of their current size, such as President Taft’s
8¢ percent reduction of the Navajo Nation Monu-
ment. Moreover, we think the courts are more likely
to uphold significant reductions if the president
could credibly include in his determination that the
original designation was inappropriately large rela-
tive to the object to be protected or has become so
with changed circumstances.

It would bolster his position if the president
includes any existing site-specific justifications
for reducing the particular monument’s land res-
ervation. For example, a president might issue a
proclamation determining that limited resources
prevent proper management of the largest national
monuments, that other authority now exists for
the excluded parcels to be regulated and managed
(including perhaps a management plan for them),
that changed technology or other changed circum-
stances allow a smaller area to be designated to pro-
tect the objects in question, or that other changed
circumstances warrant such reductions.

The president’s authority to significantly reduce
the size of an existing monument would be less cer-
tain if the Supreme Court or other appellate court
ruled that he lacked a general discretionary author-
ity to revoke prior monument designations. But even
then, we think the president would retain the author-
ity, if not the duty, to reduce the size of existing mon-
uments that were unreasonably large relative to the
objects being preserved—or have become illegally
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large with changed clrcumstances. And such deter-
minations should be entitled to the same or similar
respect as the original reservations.

As with a complete revocation, someone would
have to establish standing to sue to overtum a proc-
lamation reducing the size of a monument, and that
might be difficalt in many cases. And even if standing
is established, we think the challenger would have a
significant burden to prove in order to prevail. If the
challenge were based on a factual determination, such
a challenger might have to prove an abuse of discre-
tion to overcome the president’s more recent deter-
minations under the act, or the courts might hold rhat
some dererminations under the act are textually com-
mitted to the president’s absolute discretion (absent
corruption or a procedural failure) and not subject to
judicial review,

The Power to Modify a Monuments’
Management Conditions and Restrictions

in addition to revoking o monument or significantly
altering its boundaries, a president could change
some of the restrictions on management grounds if he
determines that it still properly protects the “objects”
of scientific or historic interest. Accordingly, a presi-
dent could “transfer the management of a monument
from one agency to another; expand, authorize, or
prohibit uses such as mining or grazing; or allow new
rights-of-way across the lands.”9 Recent monument
proclamations tend to contain more detailed manage-
ment plans than carlier proclamations,”® which relied
on the statutory authority of the agency secretary del-
egated to oversee the monument to issue regulations
for managing it.”

Restrictions or allowances set forth in the orig-
inal proclamation would need to be changed by a
subsequent proclamation, unless the proclamation
delegated thar authority to the relevant agency official,
Although the FLPMA limits the power of the secre-
tary of interior to modify or revoke an actual monu-
ment designation or the land withdrawn, it does not
change the secretarys power under the Antiquities

19

Act to alter the monument’s management plan when
that is consistent with the underlying proclamation.
There should be no doubt that the president
can modify land-use restrictions. As early as 1936,
President Franklin Roosevelt issued a proclama-
tion expressty making the restrictions on Katmai

National Monument “subject to valid claims under
the public-land laws . . . existing when the proclama-
tions were issued and since maintained.”?* And noth-
ing in the act’s text limits the president’s authority to
change restrictions or uses for the land withdrawn.

Nevertheless, those who believe revocation is not
permissible also raise questions about the “scope of
this authority . . . to the extent that greatly reducing a
monument’s restrictions or expanding its uses can be
analogized to effectively abolishing the monument.”73
That is not an inconsistent argument, but it is based
almost entirely on the flawed premise that presidents
are prohibited from revoking or significantly reducing
the Jand withdrawn for any prior monument.

Conclusion

We have argued that the president retains a general
discretionary power to revoke prior monument desig-
nations pursuant to the Antiquities Act, It is a general
principle of government that the authority to exe-
cute a discretionary power includes the authority to
reverse the excrcise of that power. This power is at
its height when prior designations were made illegally
or in contravention of the act’s mandate that designa-
tions be reasonable in size,

Moreover, the purpose of the act supports the pres-

ident in his ability to respond to new facrual deter-

minations or changes in circumstance that require
meodification of a monument’s boundaries. The plain
language of the act, its legislative purpose, and the
practice of past presidents all support this conclusion.
Most importantly, it is compelled by the constitutional
principle of separation of powers. If presidents choose
not to protect their policies through Congress’ bicam-
eral process, they leave those policies vulnerable to
their successors by constitutional design.
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Presidents Lack the
Authority to Abolish or
Diminish National
Monuments

Introduction

By any measure, the Antiquities Act of
1906 has a remarkable legacy. Under the Act,
16 presidents have proclaimed 157 national
monuments, protecting a diverse range of
historic, archaeological, cultural, and geologic
resources. 1 Many of these monuments,
including such iconic places as the Grand
Canyon, Zion, Olympic, and Acadia, have been
expanded and redesignated by Congress as
national parks,

While the designation of national
monuments s often celebrated, it has on
occasion sparked local opposition, and led to
calls for a President to abolish or shrink a
national monument that was proclaimed by a
predecessor. 2 This article examines the
Antiquities Act and other statutes, concluding
that the President lacks the legal authority to

+ See Natlonal Parks Conservation Association,
Monuments Protected Under the Antiquities Act, Jan. 13,
2017, https:/ /www.apca.org/resources/2658-
monuments-protected-under-the-antiquities-act.

20n April 26, 2017, President Trump Issued an
Executive Order calling for the Secretary of the Interior
to review certain national monument designations
made since 1996, Presidential Executive Order on the
Review of Designations Under the Antiquities Act, Apr. 26,
2017, available at https:/ /www.whitehouse.gov/the-
press-office/2017 /04 /26/presidential-executive-order-
review-designations-under-antiquities-act. The Order
encompasses Antiquities Act designations since 1996
over 100,000 acres in size or “where the Secretary
determines that the designation or expansion was made
without adequate public outreach and coordination
with relevant stakeholdersf}” Id, § 2(a}). The Order asks
the Secretary to make “recommendations for . . .
Presidential actions, legislative propesals, or other
actions consistent with law as the Secretary may
consider appropriate to carry out” the policy described
in the Order. /d. § 2(d)-(e).
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abolish or diminish national monuments.
Instead, these powers are reserved to
Congress.

The Authority to Abolish
National Monuments

The Property Clause of the Constitution
vests in Congress the "power to dispose of
and make all needful rules and regulations
respecting [public propertyl” s The US.
Supreme Court has frequently reviewed this
power in the context of public lands
management and found ‘it to be “without
limitations."s Congress can, however, delegate
power to the President or other members of
the executive branch so long as it sets out an
intelligible principle to guide the exercise of
executive discretions

Congress did exactly this when it enacted
the Antiquities Act and delegated to the
President the power to “declare by public
proclamation” national monuments.s At the
same time, Congress did npot, in the
Antiquities Act or otherwise, delegate to the
President the authority to revoke the
designation of monuments. Further, the
Federal Land Policy and Management Act of
1976 (FLPMA) makes it clear that the
President does not have any implied
authority to do so, but rather that Congress
reserved for itself the power to modify or
revoke monument designations.

3 U.S. Constitution, Art. 1V, § 3, ¢l 2.

485ee Kleppe v. New Mexico, 426 US. 529 {1876);
United States v. San Froncisco, 310 US. 16, 29 (1940).

s J. W. Hampton, Jr. & Co. v. United States, 276 US.
394 {1928). The Supreme Court has also made clear
that any delegation of legislative power must be
construed narrewly to avoid constitutional problems,
Mistretta v. United States, 488 1.5. 361, 373, 0.7 (1989).

654 US.C §320301(a).
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The Antiquities Act does not
grant authority to revoke a
monument designation

The United States owns about one third of
our nation's lands.s These lands, which exist
throughout the country but are concentrated
in the western United States, are managed by
federal agencies for a wide range of purposes
such as preservation, outdoor recreation,
mineral and timber extraction, and ranching.
Homestead, mining, and other laws
transferred ownership rights over large areas
of federal lands to private parties. At the same
time, vast tracts of land remain in public
ownership, and these lands contain a rich
assortment of natural, historical, and cultural
resources.

Over its long history, Congress has
“withdrawn,” or exempted, some federal
public lands from statutes that allow for
resource extraction and development, and
“reserved” them for particular uses, including
for preservation and resource conservation.
Congress has also, in several instances,
delegated to the executive branch the
authority to set aside lands for particular
types of protection. The Antiguities Act of
1906 is one such delegation.

The core of the Antiquities Act is both
simple and narrow. It reads, in part:

[T}he President of the United States is
hereby anthorized, in his discretion,
to declare by public proclamation
histeric landmarks, historic and
prehistoric  structures, and other
objects of historic or scientific interest
that are situated upon the lands
owned or controlled by the
Government of the United States to be
national monuments, and may
reserve as a part thereof parcels of
land, the limits of which in all cases
shall be confined to the smallest area
compatible with the proper care  and

7See PuBtic LAND LAw REVIEW COMMISSION, ONE THIRD
OF THE NATION'S Lanp {1970).
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management of the objects to be
protected......s

This narrow authority granted to the
President to reserve land o under the
Antiguities Act stands in marked contrast to
contemporaneous laws that delegated much
broader executive authority to designate,
repeal, or modify other types of federal
reservations of public lands. For example, the
Pickett Act of 1910 allowed the President to
withdraw public lands from “settlement,
location, sale, or entry” and reserve these
lands for a wide range of specified purposes
“until revoked by him or an Act of Congress.”1
Likewise, the Forest Service Organic
Administration Act of 1897 authorized the
President “to modify any Executive order that
has been or may hereafter be made
establishing any forest reserve, and by such
modification may reduce the area or change
the boundary lines of such reserve, or may
vacate altogether any order creating such
reserve.”11

Unlike the Pickett Act and the Forest
Service Organic Administration Act, the
Antiguities Act withholds authority from the
President to change or revoke a national
monument  designation, That authority
remains with Congress under the Property
Clause.

This interpretation of the President’s
authority finds support in the single

s As in the original. 34 Stat. 225 (1906). The
language of the Act was edited and re-codified in 2014
at 54 US.C. § 320301(a)-(b) with the stated intent of
“conformfiing] to the understoed policy, intent, and
purpose of Congress in the original enactments[]” Pub,
L.113-287, 8§ 2-3, 128 Stat. 3093,3094, 3259 (2014},

¢ In an opinion dated September 15, 2000, the
Office of Legal Counsel in the Department of justice
found that the authority to reserve federal land under
the Antiquities Act encompassed the authority to
proclaim a national monument in the territorial sea, 3-
12 nautical miles from the shore, or the exclusive
economic zone, 12-200 nautical miles from the shore.
Administration of Coral Reef Resources in the Northwest
Hawaiian Islands, 24 Op. O.L.C. 183 (2000}, aveilable at
https:/ /www justice.gov/sites/default/files /oic/opinio
ns/2000/09/31/0p-olc-v024-p0183_0.pdf.

1036 Stat, 847 (1910) (emphasis added).

1130 Stat. 36 (1897} (emphasis added).
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authoritative = executive branch  source
interpreting the scope of Presidential power
to revoke monuments designated under the
Act: a 1938 opinion by Attorney General
Homer Cummings. President Franklin D.
Roosevelt had specifically asked Cummings
whether the Antiguities Act authorized the
President to revoke the Castle Pinckney
National Monument. In  his  opinion,
Cummings compared the language noted
above from the Pickett Act and the Forest
Service Organic Act with the language in the
Antiquities Act, and concluded unequivocally
that the Antiquities Act “does not authorize
[the President] to abolish [national
monuments] after they have been
established."12

FLPMA clarifies that only
Congress can revoke or downsize
a national monument

In 1976, Congress enacted the Federal
Land Policy and Management Act of 1976
(FLPMA).13 FLPMA governs the management
of federal public lands lacking any specific
designation as a national park, national
forest, national wildlife refuge, or other
specialized unit. The text, structure, and
legislative history of FLPMA leave no doubt
that the President does not possess the
authority to revoke or downsize a monument
designation,

FLPMA codified federal policy to retain,
rather than dispose of, the remaining federal
public lands, provided for specific procedures
for land-use planning on those lands, and
consolidated  the  wide-ranging  legal
authorities relating to the uses of those lands.
Prior to FLPMA's enactment, delegations of
executive authority to withdraw public lands
from development or resource extraction
were dispersed among federal statutes
including the Pickett Act and the Forest

1239 Op. Att'y Gen. 185, 185 (1938).

13 Federal Land Policy and Management Act of
1976 [hereinafter “FLPMA”], Pub. L. 94-579, 90 Stat.
2743 (1976).
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Service Organic Act. Moreover, in United
States v. Midwest 0il Co,, the Supreme Court
had held withdrawal to be an implied power
of the presidency in the absence of direct
statutory authority or prohibition.as

FLPMA consolidated and streamlined the
President’s withdrawal power: it repealed the
Pickett Act,isalong with most other executive
authority for withdrawing lands—with the
notable exception of the Antiquities Act. In
place of these prior withdrawal authorities,
FLPMA included a new provision - section
204 ~ that authorizes the Secretary of the
Interior “to make, modify, extend, or revoke
withdrawals but only in accordance with the
provisions and limitations of this section.”1s

Subsection 204(j) of FLPMA somewhat
curipusly states that “[tthe Secretary [of
Interior] shall not , . . modify, or revoke any
withdrawal creating national monuments
under [the Antiquities Act] .. .."17 Because
only the President, and not the Secretary of
Interior, has authority to proclaim national
monuments, Congress's reference to the
Secretary's authority under the Antiquities
Act is anomalous and, as explained further
below, may be the result of a drafting error.
Nonetheless, this language does reinforce the
most plausible reading of the text of the
Antiquities Act: that it deliberately provides
for one-way designation authority. The
President may act to create a national
monument, but only Congress can modify or
revoke that action,

An examination of FLPMA's legislative
history removes any doubt that section 204(j)
was intended to reserve to Congress the
exclusive authority to modify or revoke
national monuments, FLPMA's restriction of
executive withdrawal powers originated in

14236 U.S. 459 (1915).

1sFLPMA, § 704{a), 90 Stat 2792 (1976).The
anthority to create or modify forest reserves was
repealed previously in 1307, 34 Stat. 1269 (1907).

1643 U.S.C. § 1714(a) (emphasis added).

17 43 USC § 1714()). This same subsection
reiterates the authority of Congress in other areas of
land management, prohibiting the Secretary from
modifying or revoking the designation of lands as
national wildlife refuges or from affecting withdrawals
that were made by Congress itself, /d.



the House version of the legislation. s
Skepticism in the House towards executive
withdrawal authority dated back to the 1970
report of the Public Lands Law Review
Commission {PLLRC), a Congressionally-
created special committee tasked with
recommending a complete overhaul of the
public land laws. The PLLRC report called on
Congress to repeal all existing withdrawal
powers, including the power to create
national monuments under the Antiquities
Actis The Commission suggested replacing
this  authority with a comprehensive
withdrawal process run by the Secretary of
the Interior and closely supervised by
Congress.zo

The House Committee on Interior and
Insular Affairs’ Subcommittee on  Public
Lands largely followed this recommendation
in including Section 204 in its draft of FLPMA.
Complementing this  section, the bill
presented to and passed by the House
included a provision - ultimately enacted as
Section 704(a) of FLPMA - that repealed the
Pickett Act and other extant laws allowing
executive withdrawals, as well as the implied
executive autherity to withdraw public lands
that the Supreme Court recognized in United
States v. Midwest Oil Co.nt

Consistent with this approach, the
Subcommittee on Public Lands  drafted
Section 204(}) in order to constrain Executive
Branch discretion in the context of national
monuments. The Subcommittee frequently
discussed the issue during its  detailed
markup sessions in 1975 and early 1976 on
its version of the bill that would eventually
become FLPMA.22

18 The Senate bill, S, 507 (94th Cong), contained no
restrictions on executive withdrawal power.

mSee PusLic Lann Law Revisw COMMISSION, supra
note 7,at 2, 54-57,

wid

21 236 1.5, 459 {1915).

2z The subcommittee's hearings and markups
focused on H.R, 5224, which eventually passed the full
Committee in May 1976. The amended version was
reintroduced as a clean bill, HR, 13777, which was
approved by the House and set to the conference
committee.
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At an early markup session in May 1975,
some subcommittee members, under the
mistaken impression that the Secretary of the
Interior created national monuments,
expressed concerns that some future
Secretary might modify or revoke them.2s The
Subcommittee therefore began shaping the
bill to eliminate any possibility of unilateral
executive power to modify or revoke
monuments, while maintaining the existing
power to create monuments.z+

Once the Subcommittee’s
misunderstanding about Secretarial authority
to designate monuments was corrected, the
Subcommittee also proposed shifting the
authority to create national monuments from
the President to the Secretary, in the pattern
of consolidating withdrawal authority in
Section 204.2s It was after this discussion that
the first version of what later became Section
204(3) of FLPMA was drafted, paived with a
provision that would have amended the

23 See Subcommittee on Public Lands, Committee
on Interfor and Insular Affairs, US. House of
Representatives, Executive Session, HR. 5224, et al,
Public Land Policy and Management Act of 1975, at 88-
93 (May 6, 1975), Later statements by subcommittee
mermbers indicate that their understanding was that the
Secretary had delegated authority to propose the
creation of monuments, but that they were uitimately
proclaimed by the President. Subcommittee on Public
Lands, Committee on Interior and Insular Affairs, US.
House of Representatives, Execntive Session, HR. 5224
& H.R, 5622, at 184 (June 6, 1975).

2+ See Subcommittee on Public Lands, Committee
en Interior and Insular Affairs, US. House of
Representatives, Executive Session, HR. 5224, et al,
Public Land Policy and Management Act of 1975, at 91
{May 6, 1975) (statement of Rep. Melcher} ("l would say
that it would be better for us if, in presenting this bill to
the House, for that matter in full committee, if we made
it clear that the Secretary and perhaps also make it part
of the bill somewhere, that he can not revoke a national
maonument.”}; id. at 93 (statement of Rep, Senzel) {"So
we could put in here that—we can put in the statement
that he cannot revoke national monuments once
created.”); see also Subcommittee on Public Lands,
Comnittee on Interior and Insular Affairs, U.S. House of
Representatives, Executive Session, HR. 5224 & HR.
5622, at 176 (June 6, 1975} (statement of Rep. Senzel}
(“In accordance with the decision made the last time,
there is a section added in there that provides that no
modification or revocation of national monuments can
be made except by act of Congress.”)

251d. at 183-85.



Antiquities Act to transfer designation
authority from the President to the Secretary
of the Interiorzs The Ford Administration
objected generally to taking away the
president’s power to withdraw public lands.z7
As part of the subsequent changes to the draft
legislation, the Subcommittee dropped the
provision that would have transferred
monument designation authority from the
President to the Secretary.zs

Section 204(j), however, was retained.
Pairing Section 204{j) with the proposed
transfer of monument designation power
strongly suggests that the language of Section
204{j) was not an effort to constrain {non-
existent} Secretarial authority to modify or
revoke national monuments, while retaining
Presidential authority to do so. Instead, it
was part of an overall plan to constrain and
systematize all Executive Branch withdrawal
power, and reserve to Congress the powers to
modify or rescind monument designations.
The House Committee’s Report on the hill
makes clear that this provision was designed
to prevent any unilateral executive
modification or revecation of national
monuments. In describing Section 204 of the
bill as it was presented for debate on the
tHouse floor, the Report explains:

With certain exceptions, {the bill] will
repeal all existing law relating to
executive authority to create, modify,
and terminate withdrawals and
reservations. It would reserve to the

26 See Subcommittee on Public Lands, Committee
on Interior and Insular Affairs, US. House of
Representatives, Markup Public Land Policy and
Management Act of 1975 Print No. 2, § 204{a), at 23-24
(Sept. 8, 1975) (prohibiting the Secretary from
modifying or revoking a pational monument); i §
604{c), at 92 (amending the Antiquitles Act by
substituting “Secretary for the Interior” for “President
of the United States”).

27 See H.R. Rep. 94-1163, at 52 (May 15, 1976)
{comments from Secretary of Interior on Subcommittee
Print No. 2 stating that under it, “the proposed , . . Act
would be the only basis for withdrawal authority”).

z3See Subcommittee on Public Lands, Committee
on Interior and Insular Affairs, US. House of
Representatives, Public Land Policy and Management
Act of 1975 Print No. 4 (March 16, 1976},
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Congress the authority to create,
modify, and terminate withdrawals
for national parks, national forests,
the Wilderness System, Indian
reservations, certain defense
withdrawals, and withdrawals for
National Wild and Scenic Rivers,
National Trails, and for other
‘national” recreation units, such as
National Recreation Areas and
National Seashores. It would also
specifically reserve to the Congress the
authority to modify and revoke
withdrawals for national monuments
created under the Antiquities Act and
for modification and revocation of
withdrawals adding lands to the
National Wildlife. Refuge System.
These provisions will insure that the
integrity of the great national
resource management systems will
remain under the control of the
Congress.zo

Thus, notwithstanding the anomalous
reference to the Secretary in Section 204(j),
Congress explicitly stated its intention to
reserve for itself the authority to modify or
revoke national monuments. The plain
language of this report, combined with other
statements in the legislative history and the
process by which Section 204(j) was created,
makes clear that Congress' intent was to
constrain all Executive Branch power to
modify or revoke national monuments, not
just Secretarial authority.

In light of the text of the Antiquities Act,
the contrasting language in other statutes at
the turn of the 20th century, and the changes
to federal land management law in FLPMA,
the Antiquities Act must be construed to limit
the President's authority to proclaiming
national monuments on federal lands. Only
Congress can modify or revoke such
proclamations,

29 H.R. REP. 94-1163, at 9 (emphasis added). Floor
debates in the House do not contain any record of
discussing this particular issue, and the Conference
Report on FLPMA, later in 1976, did not specifically
address it.



Authority for Shrinking
National Monuments or
Removing Restrictive Terms

If the President cannot eliminate a
national monument, it follows that the
Presiderit cannot accomplish that prohibited
objective by downsizing or loosening the
protections afforded to a monument
Moreover, the use of the phrase "modify and
revoke” to describe prohibited actions under
FLPMA makes clear that the same legal
principles that prevent future executives
from revoking monument status apply to
prevent modifications of prior proclamations.
The analysis above thus applies with equal
force to limit the President’s authority to
remove Jand from a previously-designated
national monument or to remove restrictions
originally imposed on allowable activities
within a monument’s boundaries. While the
Antiquities Act limits national monuments to
“the smallest area compatible with the proper
care and management of the objects to be
protected,”so that language does not grant the
President the authority to revisit previous
presidential decisions about what area or
level of protection is needed as a justification
for shrinking a monument or changing its
restrictive terms.

Presidents lack legal authority to
shrink national monuments

In the first few decades of the law’s
existence, various Presidents, on occasion,
reduced the size of monuments designated by
predecessors, But the President’s authority to
remove land from monuments has never
been tested in court, and so no court has ever
weighed in on the legal arguments raised
here. Moreover, all such actions occurred
prior to 1976; since FLPMA became law in

2054 US.C. § 320301(b).
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that year, no President has attempted to
downsize a national monument or remove
previously adopted restrictions. As the
language and legislative history of FLPMA
make clear, Congress has quite specifically
reserved to itself “the authority to modify and
revoke withdrawals for national monuments
created under the Antiquities Act.”s1

In his 1938 opinion, Attorney General
Cummings acknowledged the history of
modifications to national monuments, noting
that “the President from time to time has
diminished the area of national monuments
established under the Antiguities Act by
removing or excluding lands therefrom{.]"s
The opinion, however, does not directly
address whether these actions were legal, and
does not analyze this issue.

The Interior Department’s Solicitor did
review several presidential attempts to
shrink monuments, but reached inconsistent
conclusions. In 1915, the Solicitor examined
President Woodrow Wilson's proposal to
shrink the Mt. Olympus National Monument,
which President Theodore Roosevelt had
designated in 1909.33 Without addressing the
core legal issue of whether the President had
authority to change the monument status of
lands designated by a prior President, the
Solicitor expressed the opinion that lands
removed from the monument would revert to
national forest (rather than  unreserved
public domain) because they had previously
been national forestlands.s4

In the end, President Wilson did downsize
the Mt. Olympus National Monument by more
than 313,000 acres, nearly cufting it in halfss
Despite an outcry from the conservation
community, Wilson's decision was not

11 HRR. REP. 94-1163, at 9 (emphasis added); 43
US.C. 1714{j) ("The Secretary shall not . .. modlfy or
revoke any withdrawal creating national monuments
under [the Antiguities Act}....”} (emphasis added).

2239 Op. Att'y Gen, 185, 188 (1938),

3z Proclamation No, 869, 35 Stat. 2247 {1909); see
also Mark Squillace, The Monumental Legacy of the
Antiquities Act of 1906, 37 Ga. L. Rev. 473, 562-63
{2003},

34 Solicitor’s Opinion of April 20, 1915, at 5-6 (on
file with authors).

35 Proclamation No. 1293, 39 Stat. 1726 {1915).



challenged in court and so was allowed to
stand.ae

In 1924, for the first time, the Solicitor
squarely confronted the issue of whether a
President has the authority to reduce the size
of a national monument, concluding that the
President lacked this authority. The Solicitor
considered whether the President could
reduce the size of the Gran Quiviraz and
Chaco Canyon National Monuments.as Relying
on a 1921 Attorney General's opinion
involving military withdrawals, the Solicitor
concluded that the President was not
authorized to restore lands to the public
domain that had been previously set aside as
part of a national monument.s The Solicitor
confirmed this position in a subsequent
decision issued in 1932.40

Subsequently, in 1935, the Interior
Solicitor reversed the agency's position, but
this time on somewhat narrow grounds.st
This opinion relied heavily on the implied
authority of the President to make and
modify withdrawals that had been upheld by
the US. Supreme Court in United States v.
Midwest Ol Co. a2 As noted previously,
however, Congress expressly overturned
Midwest Oil in FLPMA in 1976.45 Thus, even if
those earlier monument modifications could

36 See Squillace, supra note 33, at 563-64.

37 Proclamation No. 959, 36 Stat. 2503 (1909).

38 Proclamation No, 740, 35 Stat. 2119 (1907).

32 Solicitor’'s Opinion of june 3, 1924, M-12501. In
language that anticipated the later 1938 opinion, this
1921 Attorney General's opinlon concluded that “{t}he
power to thus reserve public lands and appropriate
them ., . does not necessarily inchude the power to
either vestore them to the general public domain or
transfer them to another department.” 32 Op. Att'y Gen.
488, 488-491 {1921}, The Solicitor's 1924 epinion
might be distinguished from the 1915 opinien en the
grounds that the earlier opinfon had specifically
supported the modification of the monument because
the lands would not be restored to the public domain,
but would rather be reclassified as national forests. The
tegal argument against the modification of monument
proclamations, however, has never rested on whether
the lands would be restored to the public domain or
revert to another reservation or designation.

40 Salicitor's Opinien of May 16, 1932, M-27025.

41 Solicitor's Opinion of January 30, 1935, M-27657,

42236 1.5, 459 (1915).

43 FLPMA, § 704(), 90 Stat. 2792 (1976).

75

arguably have been supported by implied
presidential authority to make withdrawals
and reservations, after FLPMA, it is no longer
available to justify the shrinking of national
monuments,

Critics of recent national monument
designations have argued that a President
could downsize a national monument by
asserting portions of it do not represent the
“smallest area compatible” with the
protection of the resources and sites
identified in the monument proclamation.s
Courts have consistently upheld the use of the
Antiquities Act to protect large landscapes as
“objects of historic or scientific interest,” from
the Grand Canyon,ss designated less than two
years after the Act's passage, to the Giant
Sequoia National Monument, created in
2000.4s

in appropriate circumstances, a court
might consider a claim that a monument
proclamation violates the “smallest area
compatible” provision of the statute, albeit
under a standard of review highly deferential
to the designating President's findings. #
However, the clear restriction on modifying
or revoking a national monument

4¢ See, eg., John Yoo & Todd Gaziano, Presidential
Authority to Revoke or Reduce National Monument
Designations 14-18 {American Enterprise Institute
2017). The Interior Solicitor's 1935 opinion, and a
subsequent one in 1947, addressed this issue in
reviewing and supporting the validity of the decision by
Woodrow Wilson to shrink the Mt. Qlympus National
Monument. According to that opinion, both the Interior
and Agriculture Departments thought the area was
“larger than necessary.” However, there is na fegal hasis
for determining that the opinions of cabinet officials
should overturn a prior presidential determinationas to
the management requirements of a protected
monument. See Squillace, supra note 33, at 561-62;
Nationai Monuments, 60 interior Dec. 9 {July 21, 19473,

4sCameron v, United States, 252 U.S, 450, 455-56
(1920).

46 Tulare County v. Bush, 306 F.3d 1138, 1140-41
{D.C. Cir, 2002). Additional Supreme Court cases that
address Antiquities Act designations support this broad
interpretation of what wmay constitute an “object of
historic or scientific {nterest” See United States v
California, 436 U.S. 32, 34 (1978); Cappaertv. United
States, 426 U.S, 128, 131-32 (1976},

478ee Tulare County, 306 F3d at 1142; Mountain
States Legal Foundation v. Bush, 306 F.3d 1132,1136
(D.C. Cir, 2002).



designation—cemented by FLPMA~-indicates
that a President cannot simply revisit a
predecessor's decision about how much area
is required.

Removing protections that apply
on national monuments would
be an unlawful modification

A related issue is whether a President can
modify a national monument proclamation by
removing some or all of the protections
applied to the monument area, such as
limitations on livestock grazing, mineral
leasing, or mining claims location. Plainly,
these are types of “modifications” As
discussed above, Congress’s use of the phrase
“modify and revoke” to describe prohibited
actions demonstrates that the same legal
principles apply here as would apply to an
attempt to abolish a monument. More
generally, if a President lacks the authority to
abolish or downsize a monument, it would
also suggest a lack of presidential authority to
remgve any restrictions imposed by a
predecessor. Moreover, to the extent that
presidential authority is premised on an
argument that the President can shrink a
monument to conform to the “smallest area
compatible” language of the Antiguities Act,
that argument would be inapplicable to an
effort to remove restrictive language from a
predecessor’s national monument
proclamation.as

Aside from these legal arguments,

construing the Antiquities Act as providing
one-way Presidential designation authority is

consistent with the fundamental goal of the
statute. Faced with a concern that historical,
archaeological, and natural or scenic
resources could be damaged or lost, Congress
purposefully devised a delegation to the
President to act quickly to ensure that objects
of historic and scientific interest on public
lands can be preserved before they are looted

s For further discussion of this issue, see Squillace,
suprag note 33, at 566-68.

or compromised by incompatible land uses,
such as the location of mining claims. Once
the President has determined that these
objects are worthy of protection, no future
President should be able to undermine that
choice. That is a decision that Congress has
lawfully reserved for itself under the terms of
the Antiquities Act, as reinforced by the text
of FLPMA.

Conclusion

Our conclusion, based on analysis of the
text, other statutes, and legal opinions, is that
the President lacks the authority to rescind,
downsize, or otherwise weaken the
protections afforded by a national monument
proclamation declared by a predecessor.
Moreover, while we believe this to-be the
correct reading of the law from the time that
the Antiquities Act was adopted in 1906, the
enactment of FLPMA in 1976 removes any
doubt as to whether Congress intended to
reserve for itself the power to revoke or
modify national monument proclamations.
Congress stated so explicitly.

Presidents may retain some authority to
clarify a proclamation that contains an
ambiguous legal description or a mistake of
fact.«o Where expert opinions differ, however,

43 The Navajo National Monument offers a good
example. The original proclamation issued by President
Taft protected "all prehistoric cliff dwellings, pueblo
and other ruins and relics of prehistoric people, situated
on the Navajo Indian Reservation, Arizona between the
parallels of latitude 36030" North, and 37 North, and,
between longitude 110 ¢ West and 110 ©45' West . ..
together with forty acres of land upon which each ruin
is located, in square form, the side lines running north
and south and east and west, equidistance from the
centers of said ruins” Proclamation No. 873, 36 Stat,
2491 (1969). The map accompanying the proclamation
stated that it is “[ejmbracing all cliff dwelling and
pueblo ruins” [between those lines] .. . with 40 acres of
land in square form around each of said ruins.” The
original proclamation was apparently intended to
include only 40 acres around the ruins in that large area
but the map that accompanied the proclamation was
ambiguous at best. The revised proclamation, which
was signed three years later by the same President Taft,
references a survey dome after the  original



courts should defer to the cholces made by
the President proclaiming the monument and
the relevant objects designated for
protection. Otherwise, a future President
could undermine the one-way conservation
authority afforded the President under the
Antiguities Act and the  congressional
decision to reserve for itself the authority to
abolish or modify national monuments.

The remarkable success of the Antiquities
Act in preserving many of our nation's most
iconic places is perhaps best captured by the
fact that Congress has never repealed any
significant monument designation.so Instead,
in many instances, Congress has expanded
national monuments and redesignated them
as national parks. For more than 100 years,
Presidents from Teddy Roosevelt to Barack
QObama have used the Antiquities Act to
protect our historical, scientific, and cultural
heritage, often at the very moment when
these resources were at risk of being
exploited. That is the enduring legacy of this
extraordinary law. And it remains our best
hope for preserving our public land resources
well into the future.

proclamation and specifically identified two 160-acre
tracts of land and one 40-acre tract for protection.
Proclamation No. 1186, 37 Stat, 1738 {1912).

seAbout a dozen monuments have been abolished
by the Congress. None of these were larger than 10,000
acres, and no monument has been abolished without
redesignating the land as part of another natiopal
monument or other protected area since 1956, See
Squillace, supra note 33, Appendix.

This paper may be cited freely with proper
attribution prior to official publivation. The authors
request that, where possible, citations refer to the paper’s
availability at pttps//ssrncom/abstract=2967807 and
to its future publication in 103 Va. L. Rev., Online _
(2017).
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Mr. BERNHARDT. At the end of the day, that’s not been tested.
And here’s my view of where that ultimately comes out.

The first question, and this is the biggest question, is this isn’t
a decision that’s made by the Department of the Interior. It’s not
even made by the Department of Justice. It’s a decision that will
be made at the White House because you’re talking about the exer-
cise of Presidential power.

And——

Senator KING. Presidential power, as all Presidential powers, are
somewhat circumscribed by statute and in the Constitution.

Mr. BERNHARDT. Well, absolutely, but this is specific authority
given to the President.

So, I can at least tell you that when these discussions take place,
they will take place in the White House Counsel’s office with a
view from the Department of Justice, potentially a view from the
Office of Interior’s Solicitor and many other views. And I cannot
predict at this moment in time where that—where the White
House Counsel will end up.

Obviously people are familiar with the 1938 opinion. They’re also
familiar with other legal arguments and some folks have even criti-
cized the ’38 opinion.

So I don’t know where the government will come out, but I know
that it won’t be a decision made at Interior.

Senator KING. Thank you.

You have been criticized, and I am sure you are aware of it, for
having been in the Department, in the private sector, represented
groups and organizations, now you are going back into the Depart-
ment. One way to characterize that is you have broad experience
with these issues. Another way to characterize it is potential con-
flicts of interest. Talk to me about that issue.

Mr. BERNHARDT. Well, first off I'd say, on a personal level, I take
ethics incredibly seriously.

Senator Cantwell raised a statement made in 2005 by Earl
Devaney in a hearing. If she scrolls through that hearing a little
farther she’s going to see another statement by Earl Devaney
where he says I've been talking to the Acting Solicitor and I think
he gets it, meaning he gets——

Senator KING. That was you.

Mr. BERNHARDT. I was the Acting Solicitor. And what he meant
is I think he gets that Bernhardt understands that these decisions
made, legal decisions, legal advice that needs to be given, that legal
advice needs to be given in a way that says it’s in the interest of
the public and the interest of the American public and that’s the
way I conducted myself.

I looked at

Senator KING. Is it your commitment here today to make all your
decisions in the interest of the people of the United States of Amer-
ica?

Mr. BERNHARDT. Unequivocally, and I have signed the exact
same agreements my predecessors have. And I will stand by that.

Senator KING. Thank you.

Thank you, Madam Chair.

The CHAIRMAN. Thank you, Senator King.

Senator Gardner.
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Senator GARDNER. Thank you, Madam Chair, and again, thanks
to you and Ranking Member Cantwell for this hearing today.
Again, welcome to the Bernhardt Family.

I have a couple of letters of support for Mr. Bernhardt that I
would ask unanimous consent to be submitted into the record, a
letter from the

The CHAIRMAN. It will be submitted.

Senator GARDNER. Thank you.

[The information referred to follows:]




80

SOUTHERN UTE INDIAN TRIBE

May 17,2017

U.S. Senator Cory Gardner
354 Russell Building
Washington, D.C. 20510

Re: Support for David Bernhardt to be Deputy Secretary for the Department of Interior

Dear Senator Gardoer,

On behalf of the Southern Ute Indian Tribe, I am writing to express our support for David
Bernhardt’s nomination to serve as Deputy Secretary for the Department of Interior. Our Tribe
advocates for policies that promote Indian energy development, tribal sovereignty, Indian self-
determination, and a positive government-to-government relationship between Indian tribes and
the United States. As you know, Indian country faces many challenges, including reconsolidating
fractionated lands, tribal economic development, and providing quality programs and services to
tribal members.

After decades of disciplined governance and energy resource development, our Tribe has built an
economy that is balanced, mature, and diversified, It is no exaggeration to say that our economy
is the engine of growth and household incomes in southwest Colorado. As a result, our Tribe has
long been involved in helping the Congress and federal agencies shape a rational, pro-development
energy policy.

As a native of Colorado, Mr. Bernhardt is aware of our Tribe’s unique history, particularly the role
that meaningful self-determination coupled with prudent energy development has played in
achieving economic prosperity for our Tribe, our tribal members, and surrounding communities.
Given Mr. Bernhardt’s familiarity with our Tribe’s story and his stellar qualifications, we believe
that Mr. Bernhardt is well-positioned to help lead the Department of the Interior in a manuer that
respects the federal trust responsibility to Indian tribes and empowers tribal communities to
exercise greater self-determination. We urge swift approval of Mr. Bernhardt's nomination by the
Senate Committee on Energy and Natural Resources.

Thank you for your {eadership on this important matter.
Sincerely,

2,

Clement J. Frost
Chairman

P.O. Box 737 ¢ lgnacio, CO B1137 ¢ Puonk: 970-563-0100
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Colorado River District
Protecting Western Colorado Water Since 1937

May 23, 2017

The Honorable Cory Gardner
Questions for the Record Submitted to Mr. David Bernhardt
from Senator Angus King

Question: Do you believe that prior record of service and performance should be a factor when considering how
the National Park Service awards concession contracts?

United States Senate

Washington, D.C. 20510

(via email)

Dear Senator Gardner:

On behalf of the Colorado River Water Conservation District, I write to endorse and urge your
support for confirmation of David Bernhardt as Deputy Secretary for the Department of the
Interior.

The Colorado River District has enjoyed working with David in a variety of capacities in the
past. We have worked with David Bernhardt on both legislative and regulatory issues. He has
always been advocate for western water and a problem-solver.

Mr. Bernhardt is highly qualified for this position. He spent his youth in Rifle, Colorado and
learned water policy and water law from such exemplary mentors as Russell George and Scott
Mclnnis. More recently, his service as the Solicitor for the Department of the Interior and his
other D.C. experience will serve him and Interior extremely well in this new position. As a
longtime advocate for western water, coupled with his understanding of both the legislative and
regulatory process make him highly qualified to serve in this position.

The Department and the nation would be well served to have someone with David’s
qualifications and personal integrity in this position. The Colorado River District encourages
your support and that of the US Senate for the prompt confirmation of David Bernhardt as
Deputy Secretary, Department of the Interior.

Sincerely,

L0 o

R. Eric Kuhin, General Manager

201 Centennial Street / PO Box 1120 - Glenwood Springs, CO 81602
(970) 945-8522 - (970} 945-8799 Fax

www. Color
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THE LEADING VOICE OF COLORADUO™S WATER COMMUNITY

Colorado Water Congress

May 15, 2017

The Honorable Cory Gardner
United States Senate
Washington, D.C. 20510

Dear Senator Gardner,

On behalf of the Colorado Water Congress, we are writing to express our support for David Bernhardt to
serve as Deputy Secretary for the Department of the Interior.

The Colorado Water Congress is the principal voice of Colorado’s water community, and our Federal
Affairs Committee fully supports Mr. Bernhardt’s nomination. We have worked with David on issues
affecting our water supplies; storage; delivery and conservation, as well as some regulatory issues, while
he worked on Capitol Hill and the Department of the interior.

Mr. Bernhardt is highly qualified to serve in this position. From his roots in Western Colorado to his
prior service as the Solicitor for the Department of the interior and in many other capacities, David has
been a strong advocate for western water. Further, his thorough understanding of both the legislative
process and natural resources law make him highly qualified to serve in this position.

David has been a public servant committed to the meaning of the term. He believes in and practices
straight talk; is inclusive in consideration of issues brought before; explores all available options on the
path to finding workable solutions in the real world where government actions impact real people. He
has earned the trust of many because of his ability to communicate effectively and decide fairly.

The Department would be well served to have someone with David’s qualifications and personal
integrity in this position. Colorado Water Congress encourages the United States Senate to promptly
confirm David Bernhardt’s nomination so that the important work of the Department of the Interior can
move forward.

Sincerely,

/Af;//) e ——'/t( '"Q“{"m PN

; )}
Doug Ke@gr

Executive Director

Al T Udlosims
Andy Colosimo Chris Treese

Federal Affairs Committee Chair Federal Affairs Committee Vice Chair
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Senator GARDNER. A letter from the Southern Ute Indian Tribe
in Southwestern Colorado supporting the nomination, a letter from
the Colorado River District supporting David Bernhardt’s nomina-
tion and a letter from the Colorado Water Congress supporting Mr.
Bernhardt’s nomination.

I think it is important to point out, an organization like the Colo-
rado Water Congress which has environmentalist members, it has
engineering members, it has lawyer/attorney members. This com-
ment from Colorado Water Congress’ letter of support for the nomi-
nation says, “Mr. Bernhardt believes in and practices straight talk,
is inclusive in consideration of issues brought before, explores all
available options on the path to finding workable solutions in the
real world where government actions impact real people.”

I think that speaks very highly of your work, but also from the
people who have known your work in the past, not just as a mem-
ber of the Interior Department but as a Coloradan, having worked
in Colorado Congressional Offices and beyond, the importance of
finding those solutions that impact a lot of people.

Mr. Bernhardt, you and I have had a number of conversations
about how we can help better promote our public lands, how we
can better manage our public lands, what we can do to make sure
that we continue to protect and highlight our public lands.

There is a bipartisan support growing for moving an agency like
the Bureau of Land Management (BLM) to the West, where 99 per-
cent of the land the BLM holds is West of the Mississippi River.
We have talked about placing it in Grand Junction which is, of
course, the Western Slope in Mesa County, right next door to Rifle,
Colorado. That is where the Colorado National Monument is home
to, so it would be right there in Mesa County. Seventy-four percent
of the acreage is federal land managed primarily by the BLM.

Do you think we ought to explore whether putting the federal
workforce that specializes in these public land initiatives closer to
lands and the people they affect? Do you think that is a good idea?

Mr. BERNHARDT. Well, not only do I think it’s a good idea, Sen-
ator, I think it might already be happening.

[Laughter.]

Senator GARDNER. I appreciate that, Mr. Bernhardt. I have intro-
duced legislation that to do just that.

In a number of other conversations that you and I will be having
over the years, if you are confirmed, of course, is water issues. I
learned from, I think, Speaker George that “damn bureau” was one
word to a lot of people in the Western Slope of Colorado.

[Laughter.]

But they have gone on to do some very great things and we have
to make sure that those great things can continue.

We have numerous proposed water projects in Colorado, includ-
ing projects like the Northern Integrated Supply Project, others in
the Western Slope as well, things like the Arkansas Valley Con-
duit, the Arkansas Valley Conduit was authorized to be built, a
pipeline, from Pueblo, Colorado to Lamar, Colorado, a 200-mile
journey, to provide clean water to economically, low, depressed, eco-
nomically depressed areas, affordable, abundant, clean water. That
was authorized, as you know, by President John F. Kennedy, and
yet it still has not been built.
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Will you commit to working with me and the Colorado delegation
to improve our federal regulatory permitting process, members of
this Committee, as well, in order to assist in getting the critical
water projects approved in a more timely fashion?

Mr. BERNHARDT. Absolutely.

I think this is one of the most significant things that, maybe, 1
can help the Committee understand is many of these projects are
not seeking federal money, but what they need is some regulatory
certainty in terms of getting them developed. And ideas like Sen-
ator Gardner’s could fundamentally help develop these projects in
a reasonable way. And I look forward to working with you on that
because I believe that the era of financing these projects in many
instances, not all, is gone. But the regulatory certainty needs to be
there or the projects are just not going to get built.

And you know, many of the projects we use to today were built
in the 60’s. And you look back and you say wow, you know, that’s
really not that long. And we need to be thinking about the next 100
years, as Mr. Franken said, at least for water.

Senator GARDNER. And as you have, many times, gone into the
Great Rotunda at the capital in Denver, you will see that mural
written on the wall that says, “Here is a land where history is writ-
ten in water.”

Mr. BERNHARDT. That’s right.

Senator GARDNER. Will you commit to continuing the tradition of
allowing states to take the lead in negotiating interstate water
compacts?

Mr. BERNHARDT. Absolutely.

Senator GARDNER. Thank you.

Thank you, Madam Chair.

The CHAIRMAN. Thank you, Senator Gardner.

The last person in this first round is Senator Duckworth.

Senator DUCKWORTH. Thank you so much, Madam Chair.

I would like to submit the following articles for the record.
There’s several so I'm just going to describe them all first.

The first one is an article that ran in Mother Jones in 2003. It
documents that the nominee was the Bush Administration’s point
person, pushing oil drilling in the Arctic to Wyoming and that the
nominee altered the scientific findings from the Fish and Wildlife
Service so that they would fit his political and policy priorities.
These findings came from a report funded by BP exploration and
were shared in congressional testimony.

The second item is an article that ran in the Washington Post
in 2007. It details that senior political appointees in the Bush Ad-
ministration resigned over ethical violations while the nominee was
the Solicitor of DOI. Those appointees revised scientific reports in
an effort to minimize the protections of endangered species. And as
you know, the Office of Solicitor performs the legal work for DOI
which includes overseeing the Ethics Office.

The third item is an article that was published in the Wall Street
Journal in 2008. It details how when the nominee was at DOI the
Minerals Management Service allowed oil companies to avoid pay-
ing royalties for offshore drilling rights which will cost taxpayers
as much as $10.5 billion over about 25 years.
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The fourth item is an investigative report that was written by
the Interior’s Inspector General. This report details how employees
at the Minerals Management Service created a culture of ethical
failure by consuming alcohol at industry functions, had used co-
caine and marijuana and had sexual relations with oil and gas
company representatives. These events occurred on the nominees
watch as Solicitor and other leadership roles at Interior. The article
further observes that employees had escaped punishment by leav-
ing the Department.

The fifth item is a press release from DOI which was published
in 2012. It indicates that Shell Oil had $25 million in underpaid
royalties for federal offshore oil and gas drilling leases in the Gulf
of Mexico during the nominees’ time at the agency. That money
should have gone to states like Louisiana and was settled under
the Obama Administration.

The sixth item is an article that ran this week in the LA Times.
It states that as a partner at one of the nation’s top grossing lob-
bying firms, the nominee represented major players in oil, mining
and western water. These are all areas that fall under the purview
of DOI that the nominee would regulate, if confirmed as the De-
partment’s Deputy Secretary.

Finally, I would like to submit the nominee’s client list while at
Brownstein, Hyatt, Farber and Schreck. This list includes the
who’s who of oil companies that the nominee would regulate as
Deputy Secretary.

Those are the seven items.

The CHAIRMAN. The items that you have requested be included
as part of the record will be included, although I would probably
disagree with many of the summations that you have made there.
So I will look forward to reading them.

Senator DUCKWORTH. Yes, of course.

[The information referred to follows:]
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MotherJones

The Ungreening of America: Behind the
Curtain

George W. Bush's stealth assault on environmental rules is being carried out by a
cadre of appointed bureaucrats with strong ties to the very industries they are now
supposed to regulate.

By | Mon Sep. 1, 2003 3:00 AM EDT

It's no secret that in Washington, the most important decisions are made by
bureaucrats, and George W. Bush has learned that lesson well. More than any
president in recent history, he has filled key behind-the-scenes jobs with lawyers and
lobbyists plucked from the industries they now regulate -- people who have spent their
careers seeking to dismantle or circumvent environmental rules and who, in their new

jobs, are continuing to do just that. A sample:

MARK REY
Undersecretary for Natural Resources and Environment, Department of Agriculture

Then: One of the nation's foremost timber lobbyists, Rey spent twenty years working
for timber industry organizations such as the National Forest Products Association,
the American Paper Institute, and the American Forest Resources Alliance. He also
served as a Vice President of the American Forest and Paper Association, a leading

advocate of logging in national forests.’

In 1995, as a staff member to the Senate Energy and Natural Resources committee,

Rey authored the "salvage" timber rider, which suspended environmental laws
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guarding old growth forests in the Pacific Northwest. Rey also authored Senator Larry
Craig's (R-ID) version of the National Forest Management Act, lifting the language of
the bill directly from the American Forest and Paper Association's recommendations
to the House resource committee. The bill eliminated citizen oversight committees

and other environmental safeguards.

Rey has long been associated with anti-regulatory, ‘wise use' advocates, including the
Alliance for America. He was a featured speaker, as a representative of the Senate

Energy Committee, at the Alliance's 1996 and 1998 "Fly In for Freedom™ events.

Now: As the administration's top forestry official, Rey has been a key force behind
two administration measures benefiting timber companies -- the "Healthy Forests”
initiative to accelerate logging in wildfire-prone areas, and the decision to grant
exemptions to the ban on logging in roadless areas of national forests. Both would
allow loggers to cut bigger trees in areas such as the Tongass National Forest and the
Giant Sequoia National Monument. "Put simply," Rey has said, "We should start with

the premise that a policy cannot be good for the environment if it is bad for people.”

JAMES L. CONNAUGHTON

Chairman, Council on Environmental Quality

Then: Connaughton lobbied on behalf of power companies and major electricity
users; he also represented companies fighting Superfund cleanup rules. He co-
authored a 1993 law journal article, "Defending Charges of Environmental Crime --
The Growth Industry of the '90s."

Now: As the president's senior environmental adviser, Connaughton has helped
develop the White House's positions on climate change (ignore), Superfund (shrink),

and air-quality rules (relax).

ALLAN FITZSIMMONS
Wildlands Fuels Coordinator, Department of the Interior
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Then: Fitzsimmons has built a career around questioning the scientific basis of
ecosystems, While an aide to the Assistant Secretary for Fish and Wildlife and Parks
in 1986, Fitzsimmons wrote a memo suggesting that "public recreational benefit is the

principal reason for conserving natural features.”

After leaving the public sector in 1992, Fitzsimmons formed a consulting firm,
Balanced Resource Solutions, and began writing extensively for conservative think-
tanks and free-market groups. In one 1999 paper, published by the Political Economy
Research Center, Fitzsimmons declared that "The main problem is that ecosystems are
not real... Ecosystems are only mental constructs, not real, discrete, or living things on
the landscape. The second problem is that even if they were real, we have no idea of

what their 'health’ or 'integrity' might mean.”

Now: Fitzsimmons is the administration's wildfire czar, in charge of implementing the
president's 'Healthy Forests Initiative.’ That program is predicated on the belief that

"deteriorated forest and rangeland conditions significantly affect...ecosystem health.”

DALE BOSWORTH
Chief, US Forest Service

Then: Bosworth is a career forester, having served with the Forest Service for more
than three decades. At the time of his appointment in May, 2001, Bosworth was
praised by outgoing Forest Service boss Mike Dombeck, who noted that Bosworth
"led development of the roads rule," the foundation of the sweeping Clinton-era

protections to prohibit road building in portions of national forests that are still wild.

Now: When he was appointed, Bosworth affirmed his support for the Clinton-era
roadless rule. Since then, however, he has emerged as one of the point men in the
administration's campaign to gut the regulation and to allow more logging in national

forests -- with less public input. In 2001, shortly after being appointed, Bosworth told
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a House subcommittee that he would like to see forest management guidelines

streamlined to expedite timber sales while restricting public involvement.

In October of 2001, Bosworth again lifted restrictions on industry use of public lands,
asking Interior Secretary Gale Norton to lift a 2-year moratorium on new mining

activities affecting 1.15 million acres of federal land in Southern Oregon.

Bosworth's claim to support roadless protections will soon be put to the test.
Following the Bush administration's decision to settle a lawsuit brought by the state of
Alaska, the Forest Service is prepared to exempt the 17-million-acre Tongass National
Forest from restrictions on road-building. The move would open nearly 10 million
acres of the forest to logging -- in large part because, under Bosworth's watch, the

Forest Service has refused to designate any more of the Tongass as wilderness.

REBECCA WATSON
Assistant Secretary for Land and Minerals Management, Department of the Interior

Then: As a lawyer in Montana, Watson represented mining interests including Fidelity
Exploration and Production Co, a coalbed methane drilling company active in the

Powder River Basin.

Now:While Watson has recused herself from making decisions related to coalbed

methane extraction, she has testified before Congress advocating increased drilling
across the west. According to published reports, Watson has also lobbied Montana
Gov. Judy Martz against establishing strict standards for waste water generated by

coalbed methane production.

In one of her first actions in office, Watson signed off on an internal rule change
reversing a Clinton administration's decision to kill Glamis Corp.'s proposed gold
mine on a Native American sacred site in California. Watson once worked for the law

firm Crowell & Moring, whose clients include Glamis.
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KATHLEEN CLARKE

Director, Bureau of Land Management

Then: Clarke is yet another western land manager with close ties to Republican
lawmakers. For three years before being tapped to run the BLM, Clarke served as
director of Utah's Department of Natural Resources, where she quickly became a
favorite of the state's mining and drilling industry. Clarke was appointed to that office
by Gov. Mike Leavitt, in whose office she had served as an aide. Clarke had also
served for six years on the staff of Rep. Jim Hansen (R-Utah).

Now: When she was named to head the BLM, Clarke promised to recuse herself from
"any official matters [that] involve BLM and the state of Utah." But, according to the
Interior Department's own Oftice of the Inspector General, Clarke may have violated
this promise by weighing in on a controversial proposal in which the BLM
undervalued 135,000 acres of public land it was trying to swap with the state of Utah
by $116 million. Critics contend that the swap -- promoted by both Leavitt and

Hansen -- was designed to benefit business interests.

In a speech to the Society for Range Management in February 2003, Clarke mused,
"Some of you may remember fondly the days when BLM was called the, or referred
to, as the Bureau of Livestock and Mining, and based on what's happened in the last
decade, some people thinks it's much closer to the Bureau of Landscapes and
Monuments. But I'm here today to tell you we're still interested in multiple use and

my motivation for coming to this Agency was to secure that mission.”

DAVID BERNHARDT
Director of Congressional and Legislative Affairs, Department of the Interior

Then: As an attorney with Brownstein, Hyatt, and Farber, Bernhardt lobbied Congress
and federal administrative agencies on behalf of Delta Petroleum Corp., Timet-

Titanium Metals Corp., NL Industries (an international chemical company), and the
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Shaw Group (a maker of piping for oil companies and power plants). Bernhardt also
worked for 6 years on the staff of Rep. Scott McInnis (R-Colo), serving as point
person for a federal water rights settlement with Colorado's Ute Indian tribe. Critics of
the settlement claim that its true purpose was not to appease native groups, but to

benefit developers.

Now: Bernhardt has been one of the administration's point people in the push to
promote oil drilling from the Arctic to Wyoming; in 2001, he helped prepare
congressional testimony on Arctic drilling for Interior Secretary Gale Norton that
dismissed warmings from the government's own scientists. The Fish and Wildlife
Service, the agency that runs the wildlife refuge, had reported that drilling could have
a negative impact on the region's caribou herds. According to published reports,
Bernhardt rewrote the FWS findings, and Norton, in answering questions before a
Senate panel, misrepresented the research, relying instead on information from a

report funded by BP Exploration.

JEFFREY HOLMSTEAD
Assistant Administrator, Air and Radiation, Environmental Protection Agency

Then: From 1993 until his appointment to the EPA, Holmstead worked at the
Washington law firm Latham & Watkins, representing the American Farm Bureau
Federation in a case against the EPA, as well as Montrose Chemical and the Alliance
for Constructive Air Policy. According to his official White House bio, Holmstead's
work at the law firm "included a number of environmental issues--including many

arising under the Clean Air Act.”

From 1989 to 1993, he served as associate counsel to the first President Bush,
advising him on environmental policy. Holmstead also served as an adjunct scholar
for Citizens for the Environment, a libertarian group founded and funded by oil giants
Charles and David Koch.
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Now: Holmstead is overseeing the administration's overhaul of Clean Air Act rules,

which will allow many industrial plants to expand without installing better pollution
controls. When EPA scientists came up with data indicating that the administration's
"Clear Skies" proposal would increase pollution, he reportedly replied, "How can we

justify Clear Skies if this gets out?"

MARIANNE L. HORINKO

Acting Administrator, Environmental Protection Agency

Then: Before joining the EPA, Horinko was president of the environmental consulting

firm Clay Associates, where she represented industry clients regulated by the EPA.

Now: Prior to taking over as acting administrator, Horinko was Assistant
Administrator for the EPA's Office of Solid Waste and Emergency Response. In that
capacity, she oversaw the Superfund program, which shrunk dramatically under her
leadership. This year, the administration has added only 10 new sites to the list of
Superfund cleanup projects, delaying work on 10 others. In explaining the decision,
Horinko noted that the agency had to consider economic development benefits, as

well as health risks.

BENNETT RALEY

Assistant Secretary for Water and Science, Department of the Interior

Then: As a lawyer, lobbyist, and property-rights activist in Colorado, Raley
represented irrigators, water districts, and property-rights groups. In January 2000,
Raley testified before the House on behalf of the National Water Resources
Association in support of legislation that would weaken the Endangered Species Act.
Raley was also a member of the Board of Litigation at Mountain States Legal
Foundation, a law firm that has been described as the "litigating arm of the Wise Use
movement," and the Defenders of Property Rights Attorney Network, a Washington-
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based legal foundation dedicated to defending private property interests against

government regulation.

Now: Raley has overseen a major shift in water policy, away from environmental
protection and toward property owners' rights. In 2002, he allotted water from
Oregon's Klamath River to irrigators rather than to endangered fish, leading to a

massive salmon die-off.

PATRICIA LYNN SCARLETT
Assistant Secretary for Policy, Management, and Budget, Department of the Interior

Then: In 1979, Scarlett began working for the libertarian Reason Foundation,
becoming its president and CEO in 2001. The Reason Foundation is funded by
industry groups such as the American Forest and Paper Association, the American
Petroleum Institute, American Plastics Council, Chevron Corporation, Dow Chemical,
etc. The author of "A Consumer's Guide to Environmental Myths and Realities,”
Scarlett cites the following as common myths about the environment: Disposables Are
Bad; We Are Running Out of Resources; Americans Are Especially Wasteful; etc.
Scarlett was a board member of The Thoreau Institute which "seeks ways to protect

the environment without regulation, bureaucracy, or central control.”

In a 1997 editorial in Reason Magazine, Scarlett wrote, "Environmentalism is a
coherent ideology that rivals Marxism in its challenge to the classic liberal view of

government as protector of individual rights.”

Now: Scarlett has increasingly become the public face of the department, particularly
on Capitol Hill. She's behind the proposed privitazation of National Park Service jobs,
which environmentalists oppose, and has led the administration's opposition to
making the Gaviota Coast of California into a National Seashore. Scarlett's
explanation: she feels the Vandenberg Air Force Base officials and local agricultural

interests will do a fine job of caring for the land on their own.
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THOMAS SANSONETTI

Assistant Attorney General for Environment and Natural Resources

Then: As a member of the law firm Holland and Hart, Sansonetti lobbied on behalf of
corporate mining interests, including Arch Coal and Peabody Coal. Since 1998, he has
been a member of the Federalist Society, a conservative libertarian property rights

group, which has opposed federal regulations under many environmental taws.

Now: Sansonetti is behind the Department of Justice's decisions to settle a string of
lawsuits, giving up the government's legal right to protect millions of acres of
wetlands and wilderness. Of Gale Norton, Sansonetti has said, "She understands the
system. She is very good on national park issues and on Endangered Species Act law,
There won't be any biologists or botanists...to come in and pull the wool over her

eyes.”

WILLIAM G. MYERS

Solicitor General, Department of the Interior

Then: Before joining the Bush administration, Myers held a number of jobs
representing companies that use the public lands overseen by the Department of the
Interior. He headed the National Cattlemen's Beef Association and, as a lawyer and
lobbyist for the firm Holland & Hart, represented companies including Kennecott
Energy and Peabody Coal. During his nomination process, he continued to represent
banks in a lawsuit against the US Forest Service concerning ranchers' use of public

lands.

Now: Along with Sansonetti, Myers has led the administration's established pattern of
settling environmental lawsuits filed by industry -- a pattern that is rapidly eroding the
legal underpinnings of many environmental rules. Myers' opposition to regulation was
well-known long before he took his post as Gale Norton's top lawyer. "The biggest

disaster now facing ranchers is not nature,” Myers said in a speech before the
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cattlemen'’s association, "but a flood of regulations designed to turn the West into littie

more than a theme park."”

The department's Inspector General has launched an ethics inquiry of Myers, the third
involving a top official at the department. The investigation was initiated after Friends
of the Earth and Public Employees for Environmental Responsibility obtained Myers'
office calendars, which showed him meeting with representatives of the cattle industry
and members of his former law firm. In May, Bush nominated Myers to the U.S.

Court of Appeals for the 9th Circuit.

MIKE SMITH
Assistant Secretary for Fossil Energy, Department of Energy

Then: For years, Smith operated an independent oil and gas company in Oklahoma,
serving on the Oklahoma Independent Petroleum Association's board of directors
from 1981 to 1995. In 1995, he became Oklahoma's Secretary of Energy, acting as the

governor's representative to and Vice Chair of the Interstate Oil and Gas Compact

Now: Smith is an outspoken advocate of drilling in the Arctic National Wildlife
Preserve, which he has described as "like a desert covered in snow." In a speech
before the Independent Oil and Gas Association of West Virginia, Smith said, "The
biggest challenge is going to be how to best utilize taxpayer dollars to the benefit of

industry.”

Among the initiatives Smith is assisting is a study to determine when it's
environmentally safe for oil companies to transport heavy equipment over arctic
tundra. Part of the funding for the study will be provided by Total, Anadarko

Petroleum, and ConocoPhillips.

Source URL: http://www.motherjones.com/politics/2003/09/ungreening-america-
behind-curtain
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Interior Dept. Official Facing Scrutiny Resigns

By Elizabeth Williamson
Washington Post Staff Writer
Wednesday, May 2, 2007

A senior Bush political appointee at the Interior Department who revised scientific
reports to minimize protection of endangered species has resigned, officials said
yesterday.

Julie A. MacDonald, deputy assistant secretary for fish, wildlife and parks, had been
criticized by Interior's inspector general, and Congress was preparing to scrutinize her
performance in an upcoming hearing.

Interior Department spokesman Hugh Vickery confirmed MacDonald's resignation,
delivered in a letter late Monday. Her departure came as the agency was discussing
plans to demote her, said a person in the agency familiar with the matter. Vickery
declined to comment on that possibility.

Reached at her home, MacDonald said that she resigned for personal reasons,
including an illness in her family, and that "I have nothing but respect for people at
the department.” She would not comment on whether potential disciplinary action
influenced her decision.

Environmental groups late last year documented a pitched battle between MacDonald
and Fish and Wildlife Service employees over whether to safeguard plants and
animals from oil and gas drilling, power lines, and real estate development.

In March, Inspector General Earl E, Devaney referred MacDonald's case to top
Interior officials for possible administrative action. In an investigation, Devaney's
office found that MacDonald, who has a degree in civil engineering and no science
background, repeatedly instructed Fish and Wildlife scientists to change their
recommendations on identifying "critical habitats."

MacDonald often argued with and mocked career staff members and scientist reports
for urging that species such as the white-tailed prairie dog and the Gunnison sage
grouse be classified as threatened or endangered, documents showed. After reviewing
a scientific report on the possibility that a proposed road might further degrade the
sage grouse's habitat, MacDonald wrote in the margin: "Has nothing to do with sage
grouse. This belongs in a treatise on "Why roads are bad'?"

Environmental groups praised her departure.
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"Increasing transparency in the decision-making process would make other political
appointees think twice before altering or distorting scientific documents,” said
Francesca Grifo, director of the Scientific Integrity Program at the Union of
Concerned Scientists, which requested the documents under the Freedom of
Information Act.

Staff writer Juliet Eilperin contributed to this report.

View all comments

© 2007 The Wééhlngton Post Company
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Federal Oil Officials Accused In Sex
and Drugs Scandal

By Stephen Power
Updated Sept. 11, 2008 12:01.4.m. ET

WASHINGTON -- Employees of the federal agency that last year collected more than $11
billion i royalties from oil and gas companies broke government rules and cteated a
"culture of ethical failure” by allegedly aceepting gifts from and having sex-with industry
representatives, the Interior Department's top watchdog said Wednesday.

Areport by the Interior Department's inspector general, Farl Devaney, described a party
atmosphere at the Denver office of the Minerals Management Service, a burean of the
department. Some employees of the office, which houses the department's royalty-in-
kind program, "frequently consumed alcohol at industry functions, had used cocaine and
marijuana, and had sexuval relations with oil and gas company representatives,” the
report said, addibg that "sexual relationships with prohibited sources cannot, by
definition, be arms-length.”

The report also says that between 2002 and 2006, 19'employees in the agency's royalty-
in-kind program, roughly a third of the program's total staff; had "socialized with and
had received a wide array of gifts from oil and gas companies with whor the employees
were conducting official business,”

Mr. Devariey's blistering assessment

RELATED DOCUMENTS spotlights the agency as Congress and the
+ Investigative Report of MMS Oil Marketing Group  Presidential candidates weigh proposals
-~ Lakewood to expand offshore drilling. "We
+ Investigative Report of Gregory W. Smith discovered a culture of substance abuse

and promiseuity," his report said.

https:/Awww.wsj.com/articles/SB122107135333120223 5/17/2017
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The Minerals Management Service oversees the nation's natural-gas, cil and other
mineral resources on the outer continental shelf, and iis duties include drawing up leases
for drilling in offshore waters. In somie years, it is the second-largest source of revenue
for the U.8. Treasury, behind only the Internal Revenue Service. Through the royalty-in-
kind, or RIK, program, the government receives oil instead of cash payments from energy
companies in exchange for drilling rights.

"The activities at the [royalty-in-kind] office are so outlandish that this whole IG report
reads like a script from a television miniseries -- and one that cannot air during family
viewing time,"” House Natural Resources Committee Chairman Nick Rahall (D., W.Va.)
said in a statement. "It is no wonder that the office was doing such a lousy job of
overseeing the RIK program; elearly the employees had 'other' priorities in that office.”

The report said that most industry representatives who were interviewed by the inspector
general's office admitted buying meals, drinks and entertainment for government
employees, but denied they were made in exchange for preferential treatment, according
to the report.

Gift Givers

The report named foir companies - Chevron Corp, , a U.S, unit of Royal Dutch Shell
PLC, Gary-Williains Energy Corp. and Hess Corp. -~ as gift givers. In a written statement
‘Wednesday, the Shell unit said it cooperated fully with the investigation, but that it
would be premature to comment on the report "until we have an opportunity to review
the content.” A gpokesman for Hess said the company had cooperated with the inspector
general's:inguiry; anid that the company's own investigation "indicated no wrongdoing"
by employees. Officials at Gary-Williams Energy couldn't be reached Wednesday for
comment.

Democrats seized on the inspector general's report as eviderice of what they say is the
Bush administration’s cozy relationship with the oil industry. Congressional Republicans
accused Democrats of not following up on earlier Republican-led investigations of
possible wrongdoing within the bureau.

In ateleconference with reporters Wednesday, MMS director Randall Luthi said he
didn't see any evidence that American taxpayers had been hurt financially by the alleged
misconduct. But he said ke took the report's findings "very seriously" and would review
the allegations and consider taking appropriate action in the coming months.

htps://rww.wsl.com/articles/SB12210713533312022% 511772017
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Mr. Luthi, who took office in July 2007, said the
royalty-in-kind program generated tens of millions of
dollars in additional government revenue during the
most recent fiscal year, compared with what would have
been received if the agency had taken its royalties in
cash.

Wednesday's report is the latest black eye for the
Minerals Management Service. In July, a former aide to
the agency's associate director of minerals revenue
management pleaded guiity in U.S. District Court to
violating conflict-of-interest laws. The employee, Jimmy
W. Mayberry, 65 years old, acknowledged helping
create a consulting position that he later took after

retiring from government.

In a memo to Interior Secretary Dirk Kempthorne made public Wednesday, Mr. Devaney
said his office had referred cases against two other former high-ranking MMS officials to
the Justice Department, but the department had declined to prosecute.

Mr. Devaney said some MMS employees who acted inappropriately should be removed,
but others had escaped punishment “by departing from federal service, with the usual
celebratory send-offs that allegedly highlighted the impeccable service these individuals
had given to the Federal Government. Our reports belie this notion.”

The report also criticizes what it says was "the ultimate refusal of one major oil company,
Chevron, to cooperate with our investigation.” A spokesman for Chevron said Wednesday
that the company couldn't comment on the report because it hadn't yet seen it. "We have
cooperated with the government investigation and produced all of the documents that
the government requested months ago,” the spokesman said.

Avoiding Payments

In recent years, the Interior Department has come under criticism from Mr. Devaney's
office for mistakes at MMS that allowed oil companies to avoid paying royalties for
offshore-drilling rights -- errors that government auditors have estimated will cost
taxpayers as much as $10.5 billion over about 25 years.

https:/www.wsj.com/articles/SB122107135333120223 51772017
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In May, a report by Mr. Devaney's office said an investigation of the program by his
agents found that "the integrity of the RIK oil sales process is undermined by poor
business practices,” with companies often allowed to modify their bids after the deadline
for submittirig them. Of 718 bid packages awarded to companies between 2001 and
2006, Mr: Devaney's feport said, 121 were modified, with only three modifications
favoring the government: The value of the modified bid packages not in favor of the
government totaled $4.4 million, according to Mr. Devaney's May report.

Under the royalty-in-kind program, the government receives oil or natural gas instead of
cash for payments of royalties from companies that lease federal property for oil and gas
development. The government then sells the product into the marketplace and returns
the proceeds to the Treasury. Interior Department officials say the program results in
higher revenue collections and lower-administrative costs.

Write to Stephen Power at stephen.power@wsj.com
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Investigative Report

MMS Oil Marketing Group - Lakewood

Report Date: August 19, 2008

This report contains information that has been redacted pursuant to 5 U.S.C. §§ 552(0)(2), (b)(6), and (b} 7)) of
the Freedom of Information Act. Some references indicating gender were written in the masculine form to protect
the identities of individuals and to facilitate the reading of the report. Supporting documentation for this report may
be obtained by sending a written request to the OIG Freedom of Information Office.
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RESULTS IN BRIEF

We initiated this invesiigation in July‘bf 2006 after receiving allegations from a confidential
source (CS) that improprieties were occurring within the Minerals Managenient Service’s
(MMS) Royalty in Kind Program (RIK).

The C8 specificaily alleged that RIK marketers had developed inappropriate relationships with
representatives of oil companies doing business with the U.S, Department of the Interior (DOI).
The CS asserted that the inappropriate relationships included RIK employees frequently
attending oil and gas industry social finctions and dccépting gifts from company representatives.

Our investigation confirmed that between January 1, 2002, and July 2006, 19 RIK marketers and
other RIK employees — approximately 1/3 of the entire RIK staff — had socialized with, and had
received a wide array of gifts from,0il and gas companies ‘with whom the employees were
conducting official business. With respect to eight specific RIK employees, these gifis exceeded
the allowable limits. .

We also discovered that two of the RIK employees who accepted gifts also held unauthorized
outside employment. Both of these employees had failed to seek MMS approval for their outside
work and similarly failed to report the income they received from this work on their financial
disclosure forms. In addition, we learned that one MMS employee, not affiliated with the RIK
Program, had received approval for outside work but had failed to report the income received
from it. :

Finally, our investigation revealed an organizational culture lacking acceptance of government
ethical standards, inappropriate personal behaviors, and a program without the necessary internal
controls in place to prevent future unethical or unlawful behavior,

We are forwarding this report to the Assistant Secretary for Land and Minerals Management for
whatever adverse action he deems appropriate for the DOI employees involved.

BACKGROUND

Minerals Management Service

MMS manages the nation’s natural mineral resources on the Quter Continental Shelf and on
some federal and Indian lands. MMS also collects, accounts for, and disburses more than

$8 billion per year in revenue from these offshore and onshore mineral leases. Two major
programs comprise MMS — Offshore Minerals Management and Minerals Revenue Management
(MRM). Offshore Minerals Management manages the mineral resources in federal waters, while
MRM is responsible for managing all revenues associated with offshore and onshore federal
mineral leases. Together, these programs are one of the federal government’s greatest soimrces of
non-tax revenues, ‘
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MRM processes rents and royalties from nearly 70,000 leases annually and employs
approximately 600 federal and 300 contract personnel. The Federal Oil and Gas Royalty
Management Act of 1982, 30 U.S.C. §1701, and the Federal Oil and Gas Royalty Simplification
and Fairness Act of 1996, 30 U.S.C. § 1701, form the basis for MRM oversight and regulatory
enforcement activities,

MRM coliects royalties from oil and gas companies through requirements established in two
types of leases. Royalty in Value (RIV) leases require that the lessee pay the federal
government, through MRM, a percentage of the monetary value of the oil or gas brought to the
market. RIK leases differ in that MRM takes possession of a percentage of the product (oil or
gas) at a designated delivery point, which is often the platform where the oil or gas is brought to
the surface. MRM then markets and sells it

According to statistics maintained by MMS, RIK sells over 800 million cubic feet of natural gas
and 150,000 barrels of oil every day. The value of RIK oil and gas sales in fiscal year (FY) 2006
was reported at over $4 billion, or approximately $11 million per day.

In addition to marketing and selling oil and gas, RIK is responsible for transporting and
processing these products. Because RIK does not own or operate any pipelines or processing
plants, it contracts with oil and gas companies for these services. At the end of FY 2006, RIK
reported holding 32 contracts for the sale or exchange of oil and gas. During this same period, it
also held 97 contracts for transportation, processing, and miscellaneous services. These 97
contracts were valued at approximately $29 million.

RIK

MMS initiated a feasibility study in 1997 of the U.S. Government taking its oil and gas royalties
in kind, rather than in value, and then competitively selling the commodities on the open market.
The study concluded that this approach would not only be workable but would also be more-
efficient for both MMS and the industry. Further, the study team concluded that this approach
would be revenue neutral or positive.

After a series of successful pilot projects, MMS published the Road Map to the Future:
Implementing Royalty in Kind Business Processes and Support Systems. The Road Map called
for full implementation of the RIK Program by December 2003. MMS then engaged a well-
known energy consulting group to help deve]op RIK’s first 5-year plan, which was published in
May 2004,

The RIK Program director reports directly to the MRM associate director in Washington, D.C.
Despite being located in Lakewood, CO, the deputy associate director for MRM has no line or
supervisory authority over the RIK Pro gram‘ director orthe program’s personnel.

Between approximately 2001 and 2004, Gregory Smiith served as the deputy program director of
RIK. He then served as the director ini 2005, until January'2007 when he was detailed to another
section within MRM. Smith, as the RIK director, reported directly to Associate Director Lucy
Querques Denett in Washington, D.C. Smith retired on May 26, 2007.
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RIK Program employees work in four separate areas: the “Front Office” which markets and sells
oil and gas; the “Mid Office,” which handles contracting, risk control, and credit issues; the
“Back Office,” which handles accounting functions; and the “Economic Analysis Office,” which
helps evaluate bids and measures the performance of RIK contracts. Agent’s Note: The RIK
Program set up its organizational structure to mirror a standard oil or gas company
infrastructure.

The RIK oil and gas marketers who are assigned to the “Front Office” are responsible for
gathering and analyzing information concerning MMS leases and the feasibility of converting
RIV leases to RIK leases. In addition, they gather and analyze information on the sale and
transportation of oil and gas and use it to determine the best possible disposition for RIK’s oil
and gas. Most significantly, they receive, review, and select bids submitted by oil and gas
companies on RIK properties and work with industry personnel on modifications to sales and
other contracts. Due to the nature of their responsibilities, RIK oil and gas marketers interact
extensively with oil and gas industry representatives.

Applicable Regulations, Standards, and Policies

All MMS employees are subject to a myriad of federal ethics standards, regulations, and DOI
policies that serve to govern their personal behavior. Those noted below are partlcular]y
germane to this investigation.

The Standards of Ethical Conduct for Employees of the Executive Branch states the following, in
part;

[Employees] shall endeavor to avoid any actions creating the appearance that they
are violating the law or the ethical standards .... Whether particular circumstances
create an appearance that the law or these standards have been violated shall be
determined from the perspective of a reasonable person with knowledge of the
relevant facts (5 CFR 2635.101(b)(14))....[Employees] shall not, directly or
indirectly, solicit or accept a gift:(1) From a prohibited source; or (2) Given
because of the employee’s official position (5 CFR §2635.202(a))....[Employees]
may not accept gifis from the same or different sources on a basis so frequent that
3 reasonable person would be led to believe the employee is using public office
for private gain (5 CFR 2635.202(c)(3)).

Agent’s Note: A prohibited source is defined by regulation as “any person, company, or
organization that conducts business with ov is seeking to conduct business with the employee s
agency, or that has any interest which may be affected by the employee’s official duties.”

Further, the Office of Government Ethics has issued 2 regulanon that allows only limited
circumstances in which employees may accept gifts ﬁ'om prohibited sources. Specifically,
unsolicited gifts valued at $20 or less, per occasion, may be accepted. However, gifts from any
single prohibited source may not exceed $50 in any given calendar year.
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Outside Bmployment Policy

MMS policy requires that all of its employees who wish to engage in outside employment report
this employment to their supervisor for approval or denial. This process is documented through
the employee’s completion of a “Request o Engage in Outside Work or Activity” form, which
must be signed by the employee, his or het supervisor, a management official, and a
representative of the MMS Ethics Office;

This process is intended to ensure that an employee’s outside employment does not conflict with
the primary responsibilities to MMS. In addition, earned income exceeding $200 from any
outside employment must be reported on the employee’s “Confidential Financial Disclosure
Report” (Office of Government Ethics Form 450).

DETAILS OF INVESTIGATION

In July 2006, we began this investigation afier receiving allcgations from a confidential source
(CS) concerning improprieties occutring within the MMS RIK Program. The CS specifically
alleged that RIK marketers had developed inappropriate relationships with representatives of oil
companies doing business with DOIL The CS claimed that the inappropriate relationships
included RIK employees frequently attending oil and gas industry social functions and accepting
gifts from company representatives.

We focused our initial investigation on the specific allegations made by the CS and later
expanded our investigation to include unreported outside employment and/or income. We also
spent considerable time examining the organizational culture of RIK, which appeared to be
devoid of both the ethical standards and internal controls sufficient to protect the integrity of this
vital revenue-producing program.

Recognizing the investigative challenges associated with a complex program such as RIK, we
created an investigative team composed of criminal investigators, computer forensics specialists,
criminal research specialists, and auditors. During the course of the investigation, we conducted
over 100 interviews with MMS employees and industry representatives, many multiple times,
and ultimately reviewed thousands of e-mails, company expense records, contract files, and other
relevant documents, We sought and obtained numerous individuals® personal banking records as
well as expense reports and related records from four specific oil and gas companies. Agent’s
Note: Berween October 2007 and May 2008, we undertook extensive efforts to interview five
Chevron employees. Despite these efforts, these employees ultimately declined to be
interviewed. Additionally, a former Shell employee declined to be interviewed by DOI-OIG
agents. N

We have organized our investigative findings into twp sectionis. The first section briefly
summarizes the programmatic failures identified during the course of our investigation, which
created the environment in which RIK employees socialized with, and accepted gifts from,
industry representatives without regard for ethical standards, regulations, and DOI policies. The
second section of the report describes, by employee, specific misbehavior as well as the
statements made by those employees and relevant industry repre§entatives.
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1: Programmatic Failures

Ethical Failures

During the course of this investigation; we learned that 19 RIK employees had accepted gifts
from prohibited sources in the oil and gas industry from 2002 to 2006. However, we focused our
attention on only current MMS employees who had accepted unsolicited gifts of $20 or more on
any one occasion and/or on currént employees who exceeded the $50 gift threshold in any given
year. Agent’s Note: We also determined that a number of former MMS employees had exceeded
the dollar thresholds as well. However, we decided not to pursue these violations given the lack
of an administrative remedy for DOI to take.

Using these criteria, we ultimately examined the ethical behavior of nine employees. While the
documented dollar amount of gifts for these employees was less than $7,000, the frequency of
the gifts was quite disturbing, In particular, two RIK marketers received combined gifts on at
least 135 occasions from four major oil and gas companies who meet the definition of prohibited
sources. During this same period of time, both of these employees also received cash awards
from MMS of approximately $10,000 each.

Our investigation revealed that many RIK employees sxmply felt that federal government ethics
standards and DOI policies were not applicable to them because of their “unique” role in MMS.
When interviewed, many RIK employees said they felt that in order to effectively perform their
official duties, they needed to interact in social seftings with industry representatives to obtain
“market intelligence.” Some felt their free attendance at industry functions was an absolute
necessity given that it was industry’s practice to conduct business over lunch, dinner, and golf
outings.

One RIK employee opined that because RIK regularly paid a major producer to transport oil, it
was perfectly appropriate for him to attend a “treasure hunt” in the desert with all expenses paid
by the producer. Another RIK employee went so far as to say RIK’s goal was to be “part of
industry.”

When we interviewed the industry representatives, most readily admitted that they purchased
meals, drinks, and other items of entertainment for RIK employees, but they denied that these
purchases were in exchange for any type of official act or preferential treatment. Some
representatives said they treated RIK personnel as though they were “partners” or their
“customers,” given the business relationship between RIK and their respective companies.

Several industry representatives discounted the argument that DOI employees needed to
participate in industry events to cffectively perform their official duties. One representative
denied that business was even conducted 4t these social events. He stated that business was
rarely discussed among the attendees and that the main purpose of industry social events was
entertainment. “It was about the skiing,” he said. -
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In e-mails we retrieved from RIK gmployees’ computer hard drives and network servers, we
found numerous indications that many of the events that RIK employees attended with industry
officials were purely social. For instance, onc e-mail from Shell Pipeline Company
representative to RIK employee Crystel Edlef, regarding attending “tailgating festivities” at a
Houston Texans game, stated, “You're invited ...have you and the girls meet at my place at 6am
for bubble baths and final prep. Just kidding ....”

The Shell Pipeline Company representative’s previous e-mail inviting people to the event was
laden with sexual innuendo such as, “We’ve always provided the patrons with beer on demand,
but the ever-depleting supplies have dwindled beer storage to dangerously low volumes on
occasion....Although it’s a given that the horsemen will indeed ‘bring the meat to the table.
Agent’s Note: The Shell Pipeline Company representative declined fo be interviewed.

33

Most industry representatives claimed to be unaware of federal ethics rules and regulations
governing the acceptance of gifts from oil and gas companies. However, representatives from
one major oil company said RIK employees seemed to operate differently than Department of
Energy (DOE) officials, whom they said routinely declined meals and other gifts when offered.
Agent’s Note: The industry works with DOE officials mostly on the Strategic Petroleum Reserve
initiative.

Since our investigation revealed that virtually all of the subject RIK employees had attended
their annual ethics briefings over the entire 5-year period of time in question, it is prima fascia
that these employees knew they were violating government ethics standards when they accepted
gifts from prohibited sources.

In fact, we even found evidence to suggest that some RIK employees took steps to keep their
social contacts with industry representatives a closely held secret. For example, several RIK
employees told investigators that one RIK supervisor admonished her staff not to discuss these
travel activities in the RIK office. We also found e-mails where RIK employees preparing o
attend industry events used language such as “this trip is to be kept quiet,” or they were asked to
RSVP “in private” by their supervisor. When we asked one of these employees why they needed
to avoid discussing their social activities with industry, he responded with a slight chuckle,
“They might have, you know, contacted the [Inspector General].”

Most importantly, toward the conclusion of our investigation, we discovered a document titled,
“Initiative to Clarify Guidance for RIK Interaction with Industry,” which indicates that in the
summer of 2006, a group of key RIK employees were secking ways to codify their “uniqueness”
and to craft new guidance for themselves different from that which governs all other federal
employees. The document states the following, in part: '

{1}t is clear that the Federal government ethics/procurement rules do not offer
unambiguous guidance to RIK staff and management. It seems logical that these
rules/policies, developed. in the context of government in an adjudicator role for
the regulated ¢ommunity; do hoét-provide clear guidance, since they did not
envision government as business counterplay in a commercial marketplace.
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A former MMS contracting officer. confirmed to us that this study group was formed in
approximately June 2006 in an attempt to-“see what’s legal, what isn’t, where the boundaries
ought to be with the RIK folks.”

In 2 recovered e-mail dated June 6; 2006 Assoc:ate MMS Director for Administration and
Budget, Bob Brown, gave approval to a number of MMS employees to join this group to “study
and create business/ethics rules and guidance for the RTK program.” The e-mail further
indicated that RIK Director Gregory Smith had requested this action and also that Brown and
Associate MMS Director Lucy Querques Denett had agreed to serve as “executive sponsors” of
the group.

We interviewed former RIK Director Gregory Smith on one occasion under a proffer agreement
between Smith and the Department of Justice (DOJ). Smith insisted that he saw nothing wrong
with, and had actually approved, RIK employees attending industry events and/or accepting
meals and drinks from oil and gas companies doing business with DOI. Some RIK employees
we interviewed confirmed that Smith encouraged them to attend industry social events.

When we interviewed MMS Associate Director Lucy Querques Denett, she stated that prior to
our investigation, she was unaware that RIK employees had been accepting gifts and/or gratuities
from the oil and gas industry.

We interviewed MRM Deputy Associate Director Deborah Gibbs Tschudy, who explained that
oil and gas industry representatives were well known for providing gifts to each other, which she
said was the “oil and gas industry marketing culture.” Tschudy commented thai this was a
normal business practice for them. She stated that it was not acceptable for the industry to treat
RIK employees as they treated other industry customers. She added, “We don’t have to do that
to be successful in the RIK Program....People want our production...[and] there’s no reason for
us to have to [accept gifts] to be able to be part of the market.”

Agent’s Note: While Denett and Smith will be mentioned frequently in this report, both are
subjects of two separate investigations being pursued by this office. Therefore, any potential
improprieties on their part will not be detailed in this report. Deputy Associate Director
Tschudy served as the Acting Director of RIK during 2007 and has been cooperative with this
investigation. She is also playing an instrumental role in adopting recent OIG audit and
investigative recommendations regarding the RIK Program.

‘ Improper Personal Conduct

During the course of our investigation, we learned that some RIK employees frequently
consumed alcohol at industry functions, had used cocaine and marijuana, and had sexual
relations with oil and gas company representatxves

Our investigation disclosed that alcohol was. avaxlabie at most or-all of the industry events
attended by RIK employees. For instazice, we learned that two RIK employees who had attended
& daytime industry-sponsored event had later spent the evening in lodging provided by that
company because they were too mtoxwated to safely drive to.a nearby hotel. When we
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interviewed the employees involved; they insisted that they were developing business
relationships and had gathered-valuable mdustry-reiated information by attending this event.
Other witnesses we interviewed stated that RIK employees “partied” frequently with oil and gas
industry representatives and that these two RIK marketers were commonly referred to by
industry representatives as the “MMS Chicks.” )

Given the depth of this investigation, We were not surprised when we uncovered recreational
marijuana and cocaine use by a handful of RIK employees.. As noted above, our investigation
also disclosed that two RIK marketers had engaged in brief sexual relationships with
representatives from companies domg business with DO, Neither of the employees deemed it
appropriate to recuse themselves from work involvirig the companies these officials represented.

Internal Control Failures

Our investigation disclosed that the RIK Program’s RIK Procedures Manual was intended to be
used to document the program’s operating processes. While the manual provided a list of “Front
Office” duties and responsibilities, it did not contain detailed procedures on how these duties and
responsibilities were to be performed. Specifically, there were no written procedures or
guidelines in the RIK Procedures Manual regarding the overall oil and gas sales process. For
instance, the manual did not contain policy or guidance on the following mternal control
procedures:

Analyzing bids

Developing “Minimum Acceptable Bids™ and related target ranges
Amending bids

Awarding a bid to a bidder other than the highest bidder

Deciding which bid packages will be awarded on a fixed-roll basis
Documenting decisions reached during the bidding deliberative process

“ & &« = e »

Throughout our investigation, we heard that the oil and gas industry preferred the RIK
Program to the RIV Program. One RIK marketer explained this preference to us as follows:
“There is definitely an advantage to the industry, so that they wouldn’t have fo be subject to
audit.”

Agent’s Note: As our investigators brought our concerns to the attention of MMS personnel, we
noticed additional guidance regarding the RIK sales process being developed. Qur audit office
performed a more thorough review of RIK s management controls over the RIK sales process,
including any policy or guidance that was issued during our investigation.

II: Individual Emplovees

What follows are detailed discussions of the improper behavior of eight specific individuals
working in the RIK Program who actually exceeded the gift limits and should be considered for
adverse action by DOL In each discussion, we start by laying out the evidence of gifts or other
improper behavior we discovered, This will' be followed by a detailed discussion of what both
the employee told us about the gifts and any rel evant interviews with oil and gas company
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representatives or other witnesses. ‘In addition, we learned that one MMS employee, not
affiliated with the RIK program, had received approval for outside work but failed to report the
income received from it,

We determined Chevron, Shell, Gary Williams Energy Corporation (GWEC), and Hess
Corporation (Hess) provided gifis to RIK-employeés. Each of these four companies maintained a
business relationship with RIK and is therefore considered a “prohibited source.” Shell and
Chevron conducted business with RIK as both producers on leases where MMS took royalties in
kind and as purchasers of RIK oil. Although they-did not produce oil and gas on MMS leases,
GWEC did purchase RIK products throngh RIK’s Small Refiner Program. Hess operated MMS
leases on which royalties were taken in kind but did not actually bid on RIK oil.

While some gifts’ values were easy to determine, meals and drinks were difficult to attach a
value to, especially when the attendees included both RIK employees and industry
representatives. Therefore, for purposes of calculating the approximate value of meals and
drinks received by RIK employees, we simply divided the total cost of the meal as reported on
the company expense reports by the total number of persons who attended the event. For
example, if an RIK employee and three industry representatives attended a dinner, and the total
cost of the meal shown on an industry expense report was $400, then a $100 gift was attributed
to the RIK employee.

Agent’s Note: During the course of our investigation, we informed Secretary Dirk Kempthorne
and Assistant Secretary for Land and Minerals Management Stephen Allred of the improper
behavior we were uncovering within the RIK Program. The Secretary immediately directed
Assistant Secretary Allred to transfer RIK employees Greg Smith, Crystel Edler, and Richard
Fantel out of the RIK Program afier we specifically identified their personal behavior as
particularly troubling. Stacy Leyshon had previously been transferred out of the RIK Program.

1. Stacy Leyshon

Stacy Leyshon has been employed by MMS since 1986. Between 2002 and 2007, she worked as
a supervisory minerals revenue specialist in RIK. During her first few years in this position, she
supervised the RIK employees in the “Front Office” who were responsible for marketing RIK
oil, as well as those in the “Back Office,” who handled RIK accounting functions. Aftera
reorganization within RIK, Leyshon became responsible for only the Front Office, which
contained a staff of approximately five employees.

A review of Leyshon’s training records disclosed that she received ethics training in 2000, 2002,
2003, 2004, and 2006. While there was no information in the DOI Ethics Office training files
documenting Leyshon’s attendance at ethics training in 2005, we found several e-mails showing
that in 2005, RIK received ethics training, in conjunction with EEO training, provided by the
MMS Western Administrative Service Center. In addition, we found Leyshon sent an
acceptance e-mail in response to the mandatory fraining notice. A review of Leyshon’s cash
awards from MMS for 2002 through 2006 revealed that she received $10,450.
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Through witness interviews and a review of oil and gas company expense records and other
documentation, we found that between 2002 and 2006, Leyshon attended a myriad of events
hosted and paid for by oil and gas industry representatives. We also found that she accepted
golf, lodging, ski-related costs, and other gifts, often in the form of meals, from oil and gas
companies.

Agent’s Note: We provided OIG subpoenas to the above-noted four oil and gas companies for
all of their expense accounts and any other documents that indicated gifts were given to RIK
employees. The information received is arrayed in this report in a series of charts for each
individual. However, total amounts shown most likely do not reflect the totality of gifts given to
RIK employees because certain gifis do not lend themselves to industry expense reports, i.e. free
lodging or company-owned tickets to sporting events. Therefore, dollar amounts shown should
be considered by the reader as a conservative accounting that needs to be viewed in conjunction
with witness testimony.

Specifically, industry expense reports and other documentation indicate that Leyshon accepted
gifts valued at approximately $2,887 from Chevron, Shell, and GWEC on at least 74 occasions
between 2002 and 2006, as follows:

CHEVRON

2002 3 $291 3 $2571 4 $621 10 $348
2003 | 11 $209 3 3251 14 $234
2004 | 22 $505| 6 $3821 S $488 | 33 $1,375
2005 9 $3401 2 $80| 4 $472 | 15 $892
2006 1 3171 1 $21| 2 $38
Total | 45 $1,083 | 12 $736 . 17 $1,068| 74 $2,887

As shown above, our review of Chevron representatives’ expense reports disclosed that Leyshon
was listed 45 times between 2002 and 2006. These entries include meals and drinks, an
appreciation dinner, and a paintball outing.

Our review of Shell representatives’ expense reports and other documentation disclosed that
Leyshon received approximately 12 gifts from Shell between 2002 and 2006. The expense
report entries reflect mostly the purchase of meals and drinks. In addition, interviews and record
reviews disclosed that Leyshon attended several of Shell’s customer appreciation dinners and
customer appreciation outings. '

Our review of a GWEC representative’s expense reports and other documentation disclosed that

Leyshon was provided 17 gifls between 2002 and 2006, The gifts Leyshon received included
meals, drinks, and golf outings,

10
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GWEC holds an annual customer appreciation golf tournament in Colorado and customarily
covers participants’ expenses associated with the tournament, including golf-related fees,
breakfast, lunch, and dinner. Participants also receive a complimentary gift, such as a golfbag,
luggage, jacket, or sunglasses. GWEC’s annual tournament is also timed to correspond with a
local sporting event, such as a PGA tournament or a Colorado Rockies baseball game. GWEC
normally covers the costs for participants to attend these events. According to GWEC records,
Leyshon attended this customer appreciation event in 2004 and 2005.

Two witnesses recalled Chevron receiving a contract amendment after Jeff Brough, a Chevron
trader, made an error on a bid. Interviews disclosed that Brough was responsible for preparing
Chevron’s bids on MMS oil properties. While preparing the bid in question, he neglected to
include a transportation cost, thereby making his bid both inaccurate and potentially a career-
ending event with huge financial consequences for Chevron. One witness reported that both
Stacy Leyshon and Crystel Edler, RIK marketers, told her they assisted Brough after he made a
significant error on a bid. The witness speculated that the error could have cost Brough his job.

Agent’s Note: The term amendment refers to instances where apparently RIK allowed
companies to actually revise their bids, even after an award had been made. We could not find
any writlen policies allowing this practice although we did learn that it happened often.
Apparently, company representatives would contact the RIK marketing staff to request
amendments, and after approval by Leyshon, they would be forwarded to the RIK Director for
final approval. The contracting officer would then process the approved amendments. Our
Royalty Initiatives Group reviewed 121 amendments, only three of which favored the
government., They estimated the value of the amendmenis not in favor of the government to be
approximately 84.4 million.

The CS in this case also told us about a sex toy business that Leyshon owned and advertised by
passing out business cards at work. According to the CS, Leyshon had bragged that she made
more money with this business than her salary at MMS.

We interviewed Leyshon three times. When she was first interviewed concerning these matters,
she provided a signed sworm statement in which she acknowledged attending annual ethics
training and understood that, as a government employee, she could only accept gifts valued up to
$20 per occasion and totaling no more than $50 annually. She also said she understood that
individual purchasers and distributors from the oil companies were considered prohibited
sources. It should be noted that in the later two interviews,-done under a proffer agreement
between DOJ and Leyshon, she was considerably more forthcoming and claimed that she had not
included pertinent information in her signed sworn statement because she had difficulty
remembering which events she attended, on which dates.

In her first interview, Leyshon said she made sure the amount the oil companies paid for RIK
employees meals was under the allowed amount of $20 per employee. In a later interview,
Leyshon admitted that she probably had exceeded the gift threshold. She added that she never
kept track of the value of the dinners, drinks, and other gifts she received from industry
representatives. In her later proffer interviews, Leyshon recalled with more detail and specificity
the gifts she received. Additionally, Leyshon stated that she never reported any of these gifis on
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her Confidential Financial Disclosure Reports (CFDR) because they did not fall within the
reporting requirements.,

Agent’s Note: A December 12, 2007 legal opinian issued by the OIG s Office of General
Counsel opined that a confidential financial disclosure filer who received multiple benefits in
connection with his/her attendance at a single event must treat the entire package of benefits as a
single gift for the purpose of determining whether the gift meets the reporting thresholds of 3114
and 8285, While the total value of the items Leyshon received in connection with the GWEC golf
tournament exceed the CFDR reporting requirements in 2004 and 2003, the legal opinion also
points out that the form's instructions in 2004 and 2003, as well as relevant regulatory examples
at that time, did not provide clear guidance for the filer.

Leyshon stated that she frequently dined with Chevron employees because Chevron was one of
RIK’s major customers, She also said she attended Chevron’s Customer Appreciation dinner in
San Francisco, CA, and characterized the dinner as a “widely attended event.” Leyshon noted
that she did not consult with anyone in the MMS Ethics Office about attending the event but that
she routinely advised Greg Smith when she attended these types of gatherings.

Leyshon acknowledged that she accepted meals and drinks from Shell representatives but could
not estimate how much or how often. She recalled that she also went to Shell’s customer
appreciation dinners two or three times, where she accepted meals, a silver serving dish, and a
dip bowl. She claimed that she donated the silver dish and the dip bowl to charity.

She also admitted to attending Shell’s customer appreciation outings in Colorado in 2002, 2004,
2003, and 2006. :

In 2002, Shell provided Leyshon with lodging and golf in Keystone, CO. Leyshon stated that
she did not reimburse Shell for her lodging expenses. She explained that she and Crystel Edler,
who also attended this same event, had accepted lodging from Shell but had bought breakfast for
their Shell hosts the next moming. According to Leyshon, by providing breakfast, she and Edler
had provided an item of “equal value” for the cost of the lodging.

Leyshon recalled that she and Edler had not originally planned to spend the night in lodging
provided by Shell but had planned to stay at a hotel room she and Edler had reserved. She
explained that after she and Edler consumed “some alcohol,” a Shell employee suggested that it
would be unsafe for them to drive to their hotel. Leyshon said they then stayed at Shell’s
lodging.

In 2004, Shell provided Leyshon with lodging and paid for her ski costs in Keystone, CO.
Leyshon said she did not reimburse Shell for these expenses but claimed to apply the
“regiprocal” or “equal value™ logic by providing “a bunch of alcohol” valued at approximately
$60 for those in attendance.

In 2005, Leyshon stayed in lodging in Breckenridge, CO, paid for by Shell but claimed she paid
her own skiing costs and provided bank statements showing she paid for her lift ticket.
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Finally, in 2006, Leyshon again skied with Shell employees in Breckenridge, CO, but claimed
that she paid her own skiing and did not spend the night. She stated that she attended dinner with
Shell employees while she was in Breckenridge but could not remember who paid.

Leyshon claimed that she attended these events to build relationships with oil and gas company
officials while in a relaxed setting. She continually referred to these events with industry as
“widely attended events,” which she felt made them permissible. She even opined that playing
in a golf tournament was acceptable under this theory. Leyshon noted that industry officials
routinely conducted business during such events and claimed that without these relationships,
RIK personnel could not obtain information on how the industry operated and how to effectively
transport and market RIK oil.

To illustrate her point, she provided the intefviewing agents with a copy of a letter she had once
provided to an MMS ethics officer in which she justified playing in a golf foursome as a '
legitimate business opportunity for RTK. In this letter, she stated the following:

...the host company strives to place companies, MMS included, with overlapping

- interests on the same foursome. This provides an opportunity to discuss and share
information related to our overlapping interests where we would not be able to
otherwise. With the oil industry having fewer and fewer players, much of the
information shared is then passed on to others in the industry and future
discussions occur. )

With respect to GWEC, Leyshon acknowledged that she did accept meals, drinks, and golf fees
from Don Hamiltén, a GWEC employee. She said she was unable to estimate the costs of these
gifts. However, Leyshon claimed that on several occasions, she had paid for everyone’s dinner
while dining with GWEC employees and had specifically purchasec} drinks for Hamilton before.

Leyshon admitted that she attended two GWEC golf tournaments but could not recall the years
in which she attended. She stated that she did accept the gifts that GWEC provided to the golf
tournament attendees, which included luggage one year and a golf bag one other year. Once
again, she claimed that she had donated the luggage and golf bag to Goodwill “pretty quickly”
after receiving them. Leyshon also admitted to accepting PGA tournament tickets from GWEC.

Leyshon consistently claimed that she had donated all gifts provided to her to charity, but she
was unable to produce any receipts documenting these donations.

In one of her interviews, Leyshon stated that she took annual leave to attend industry sponsored
events. In ariother interview, she said she could not remember if she took annual leave to attend
industry functions. Agent’s Note: We reviewed Leyshon's leave records and found that in some
instances she did appear to take annual leave during industry sponsored functions. For instance,
Leyshon took leave in 2002 that appears to coincide with the Business Women in Petroleum golf
tournament, and she took annual leave in 2004 during the GWEC golf tournament and the
associated PGA tournament. In addition, she took leave in 2006 during the time of Shell’s
annual customer outing. Because we could not confirm the exact dates of these events, we could
not match them to the exact dates of Leyshon's leave.
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In regard to RIK marketers advocating for companies to receive amendments to their bids,
Leyshon said that if an amendment “made sense” to the RIK staff, they “would advocate for it.”
Leyshon said she remembered Chevron receiving an amendment after Jeff Brough, a Chevron
representative, forgot to add costs related to a “leg” of pipe in his bid. She said that if RIK had
awarded the contract to Chevron without allowing it to revise its bid, RIK would have been
“ripping them off.” She further stated that “it was an honest mistake and I felt we should rectify
it.” Agent’s Note: Brough refused to be interviewed by DOI-OIG agents.

Leyshon also told investigators that she had intimate relationships with two oil company
representatives. Specifically, Leyshon said she had a sexual relationship with an employee of a
company that had “Pacific” in its name. According to Leyshon, “Pacific” did not bid on or
transport RIK oil. She also admitted to having a “one-night stand” with a Shell employee. She
said she did not subsequently recuse herself from work involving Shell because she only had a
“one-night stand” with its employee and did not think this would affect RIK business. She stated
that this employee did not prepare Shell’s RIK bids.

In her earlier sworn statement, Leyshon wrote, “I do not have any inappropriate relationships or
personal relationships with any of the representatives from the various companies.” When asked
about the discrepancy between her sworn statement and statements made during her later
interview, Leyshon explained that she did not think her relationships with these employees were
inappropriate and she did not consider a “one-night stand” to be a personal relationship.

Leyshon referenced a study group formed within RIK in 2006 to determine if RIK needed to
operate under its own special ethical guidelines, apart from the DOI guidelines. She said, “1
think [Smith and Mary Ann Seidel, DOI Ethics Office,] put together a group of people to look at
the ethics around RIK and what we were ... allowed to do and what/we weren’t allowed to do.”

Leyshon denied that she had ever pro;/ided preferential treatment or confidential information to
any industry official. She also stated that she had never observed any RIK employee providing
preferential treatment to any oil or gas company.

Leyshon admitted to the interviewing agents that she had outside employment with the “Passion
Party” company; however, she said she had obtained the appropriate approvals from MMS. She
claimed that no one from industry had ever purchased products from her but she admitted that
some of her subordinates, including Fantel, Edler and Hogan, had. Leyshon denied advertising
Passion Parties at work. ‘

Agent’s Note: A review of Leyshon’s ethics file revealed that on March 16, 2005, Leyshon
requested approval to engage in outside employment with Passion Parties, Inc. According to the
request, Leyshon would be selling sensual products and planning parties. This request was
approved in April 2005. Leyshon reported her income and her position with Passion Parties
Inc.; on both her 2005 and 2006 OGE 450s).
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One MMS employee told us that when she questioned Leyshon about the appropriateness of oil
companies paying for RIK employees’ meals, Leyshon responded that this was the “RIK way of
doing business.”

Leyshon told investigators that she “had a hit every once in a while” in reference to her use of
marijuana but noted that this never occurred at the MMS office.

When interviewed, Michael Faulise, Director of Marketing for Shell Exploration and Production
Company (Shell E&P), stated that he had worked for Shell since 2000 and one of his principle
contacts at RIK was Stacy Leyshon. Faulise made the general comment that the main purpose of
skiing or golfing events hosted by Shell was entertainment and that business was rarely discussed
among the attendees, He further stated that people would never receive business information
from him during social events. He said he thought of RIK as a fellow industry partner, When
asked, Faulise stated that he was unable to recall Leyshon ever paying for any lodging or meals
provided by Shell.

We also interviewed Shell E&P’s manager of crude oil and logistics, Barbara Layer. The
interview occurred under a proffer agreement between Layer and DOJ. Layer identified Leyshon
as one of her main contacts at RIK and stated that she treated Leyshon and other RIK employees
as “working interest partners” who were often invited to Shell events and meals. She specifically
remembered Leyshon attending multiple Shell events at Keystone Ski Resort in Colorado and
holiday parties in New Orleans.

With respect to the Keystone event, Layer remembered that Leyshon stayed overnight in the
Shell-owned lodge, “Dutchman Haus,” because she had too much to drink. Layer was unable to
recall any instance in which Leyshon reciprocated or purchased anything of value for Shell
employees, P

We interviewed a senior crude oil trader for Shell Oil Trading Company regarding his
relationship with Stacy Leyshon pursuant to a DOJ proffer agreement. The senior trader said he
had heard Leyshon and Edler referred to by other Shell employees as the “MMS Chicks” who
often drank too much and conducted themselves in an unprofessional manner. Because of their
reputation, the senior trader claimed that he made the personal decision not to socialize with any
RIK employee and that he had never provided an RIK employee with a gift. When told that RIK
employees claimed that they had to socialize and take gifts from the industry to do their jobs
well, the senior trader said this claim was “absolutely false.”

Pursuant to a DOJ proffer agreement, we interviewed former Shell Trading Company trader Alan
Raymond regarding Stacy Leyshon, whom he identified as one of his main RIK contacts.
Raymond said he viewed RIK as “just another oil exploration company,” and, therefore,
providing RIK employees with gifts and entertainment was “relationship building.” He claimed
that his superiors at Shell Trading Company had approved of providing gifts and entertainment
to RIK employees.

Raymond explained that “relationship building” enhanced assistance from other oil company
players on market-related issues. He explained, “You never know when you’re going to have a
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need to pick up the phone and be helped.” However, Raymond made a distinction between RIK
and DOE employees with regard to accepting gifts. In particular, he recalled that DOE
employees were much more conservative about accepting gifts. For instance, he remembered
that his boss had once directed him to provide pesis to DOE employees but had insisted that they
not cost more than $20,

We interviewed Don Hamilton, Vice President of raw materials supply for GWEC, who
confirmed that RIK employees had attended some of the GWEC customer appreciation golf
tournaments and other social events. The interviewing agents reviewed Hamilton’s expense
reports with him in great detail. He specifically recalled seeing Leyshon at the “Bear Dance”
event in 2005 and admitted that his personal expense reports indicated that she was present at
many meals and drinks for which he had paid. Hamilton did not recall Leyshon or any other
MMS employee paying for any of his expenses.

2. Crystel Edler

Crystel Edler has been employed by MMS since 1989. She was an RIK oil marketing specialist
from approximately 2001 until 2007, when she was reassigned to a new position within MRM.
While assigned to RIK, Edler worked directly for Stacy Leyshon.

A review of Edler’s training records disclosed that she received ethics training in 1999, 2002,
2003, 2004, and 2006. Edler also periodically received information on DOI ethics rules by e-
mail. For example, Edler received an October 2002 e-mail sent to MMS employees nationwide
concerning ethics in which the term “gift” was described as “anything of monetary value:
gratuities, favors, discounts, hospitality, entertainment, loans, training, lodging, transportation,
and meals or refreshments,” While there was no information in the DOI Ethics Office training
files documenting Edler’s attendance at ethics training in 2005, we-found an acceptance e-mail
sent by Edler in response to a mandatory ethics training notice sent to RIK employees. A review
of her cash awards from MMS for the period of 2002 through 2006 revealed a total of $9,750.

Through interviews and a review of oil and gas company expense records and other
documentation, we found that between 2002 and 2006, Edler attended numerous events hosted
and paid for by industry representatives, For example, we found that Edler attended Shell’s
annual ‘customer outings, GWEC’s annual customer appreciation golf tournaments, and Shell’s
annual holiday dinner. We also found that she accepted free golf, lodging, snowboarding lessons
and rental equipment, and other gifts, mainly in the form of meals and drinks, from numerous oil
company representatives.

Specifically, Edler accepted gifts valued at approximately $2,715 from Chevron, Shell, GWEC,
and Hess on at least 61 occasions between 2002 and 2006, as follows:
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$257 N 319 $345

2002 | 4 $691 3 _

2003 | 16 $284) 3 $154; 3 $34] 4 $224) 26 $696
2004 | 8 $106] 8 $573 2 $318 18 $997
2005 | 3 $169) 2 $44, 3 $447 8 $660
2006 1 $17 1 $17
Total | 31 $628 17 | $1,045 8 .| $799] 5 $243 61 | $2,715

Our review of Chevron representatives’ expense reports disclosed that Edler was listed 31 times
between 2002 and 2006. The entries reflected meals and drinks, a customer appreciation dinner,
and golf balls purchased for her at the GWEC tournament.

Our review of Shell representatives’ expense reports and other documentation disclosed that
Edler received approximately 17 gifts between 2002 and 2006, The expense report entries
reflected only meals and drinks, Interviews and record reviews disclosed that Edler also
attended Shell’s customer appreciation dinners and customer appreciation outings, which were
not reflected on Shell’s document production.

Our review of a GWEC representative’s expense reports and other documentation disclosed that
Edler received approximately eight gifts between 2002 and 2006. The expense report entries
reflected only meals, 4

In addition, interviews and record reviews disclosed that Edler, like Leyshon, attended the
GWEC annual customer appreciation golf tournament in 2004 and 2005, We found an e-mail,
dated April 24, 2004, from an official from GWEC requesting Edler’s address “for the gift.”
Edler replied giving her address. In an August 11, 2005 e-mail with the subject line “PGA Golf
Tour,” Edler was asked which gift she would like, and she responded, “I want to say it was the
garment bag,” again providing her mailing address.

Our review of a Hess representative’s expense reports disclosed that Edler was listed on the
reports four times between 2002 and 2003. In addition, interviews disclosed that Edler stayed
two nights in lodging provided by Hess at a 2003 Shell event in Steamboat Springs, CO. Edler’s
stay was not reflected in the Hess expense reports,

In addition, our investigation disclosed that in 2004, Greg Smith became concerned that an RTK
employee might have released confidential pipeline transportation rates to Shell. Apparently, a
company official from Poseidon Oil had called Smith to complain that Shell had learned of the
confidential transportation rate that Poseidon had negotiated with RIK. We also discovered e-
mails sent among RIK staff where Edler admitted to talking to “Mike” (Faulise) about the
Poseidon deal. On May 6, 2004, Smith sent an e-mail to several RIK marketers including Edler
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that stated, “I have heard the details of our agreement with Poseidon ... inctuding the actual rate
we agreed o ... was communicated to Shell, If true, this ran counter to our promise to Poseidon
to keep 'this information confidential.”

Our investigation also disclosed that Edler failed to request the required approval for lier outside

employment with A&B Professional Services (A&B), a firm that provides accounting services to
interior designers. In addition, Edler failed to report the income she received from A&B in 2004
and 2005 on her Office of Government Ethics Form 450, as required.

We interviewed Wallene Reimer, the owner of A&B and Edler’s sister, who stated that Edler had
worked for A&B for one year. According to W-2 Forms provided by Reimer, Edler received the
following income:

Amount Form 450
2003 $82.92 | Did not report (not required to)
2004 $515.75 | Did not report
2005 $1,503.63 | Did not report

We interviewed Edler twice, and both interviews were conducted as a result of a proffer
agreement signed between Edler and DOJ. Edler admitted that in some instances, she violated
the government ethics rules by accepting gifts from oil company representatives. She stated that
it was “really hard for us to stay within the ethics guidelines” because it was common for
industry officials to pay for each other’s expenses. She also claimed that in some instances, she
paid for dinners with her own money. Edler claimed that RIK’s goal was to “be a part of
industry.” She also said, “We wanted to be received as the producers, just like anybody

else. . .being in the business and going out and meeting with these people and becoming friends
with them has gotten me very far with them.” -

Agent’s Note: We also interviewed Edler during our investigation of false claims allegations
raised by MMS auditors in 2006 (Case No. [Exemption 2]). During this interview, investigators
asked Edler about any sexual relationships she had with, or gratuities she accepted from, oil

company officials. Edler responded, “Absolutely not. I mean no,” adding that she had never
even heard of this occurring.

‘When asked, Edler could not remember how often she dined with Chevron employees, but she
did not dispute the information in Chevron’s expense reports. She also said she did not
document the value of the meals and drinks she accepted. She said she usually tried to order the
“cheapest” items on the menu when she dined with Chevron employees and claimed she
sometimes purchased meals and drinks for Chevron employees in an effort to reciprocate.

Edler told investigators that she did not document the value of the meals and drinks Shell
employees provided her. She said Shell employees always ordered expensive bottles of wine
and when she realized how expensive the wine was, she stopped drinking it. Edler claimed that
she often reciprocated by buying Shell employees meals and drinks, but she was not able to
provide any receipts to substantiate this,
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Edler confirmed that she attended the Shell customer appreciation outings in 2002 and 2004

She said she attended these events in order to mieet and get to know industry representatives. She
said RIK was dependent on industry personnel to provide it with knowledge to be successful, and
the RIK Program was enhanced as a result of RIK employees attending these events.

Edler told investigators that during the 2002 event, she golfed with Shell employees but could
not recall who paid her fees. She admitted that Shell also provided lodging for her during the
2002 event. She explained that she had originally planned to stay at a condo she had reserved, -
but the weather turned bad. Advised that the investigation had disclosed that she spent the night
at Shell’s lodge because she had too much to drink, Edler said, “It could have been that, too.
Honestly, I don’t recall the reason. It was a long time ago.”

Edler stated that she did not reimburse Shell for the cost of her lodging and instead she and
Leyshon provided breakfast for the group during the event. She said that since this breakfast
food was valued at a few hundred dollars, this was the equivalent to paying Shell for their
lodging,

Edler said that although the MMS Ethics Office did not approve their attendance at this event,
Smith did, and he was aware that Bdler would be golfing with Shell during the day and spending
the night. “Anything that we did, Greg knew and approved,” Edler said. According to Edler,
Smith’s approval was verbal and not in writing.

Our investigation revealed that in 2004, Edler attended another Shell appreciation event, which
was held during the winter in Keystone, CO, and again Shell provided her lodging. When asked
about this event, Edler said she did not want to attend this event, but Smith had ordered her to
attend, and she did. According to Edler, Smith knew she would be staying in lodging provided
by Shell. She did admit that she went snowboarding and that Shell had paid for her equipment
rental and a snowboarding lesson.

Edler did not dispute any of the information in the GWEC expense reports. She remembered
dining with Hamilton and a group of RIK employees around Christmas, several times. The only
specific meal she recalled attending, when Hamilton had paid; occurred in December 2005 when
the RIK employees in attendance went well over the $20 per occasion limit. She said she never
reimbursed Hamilton for any of her expenses, but she may have bought him drinks one time.

Edler said she thought she only attended the GWEC customer appreciation golf tournament one
time, in 2004, and added that both Leyshon and Smith were with her. Edler claimed that she did
not accept the PGA tournament tickets that were given to all attendees of the GWEC tournament.
However, she could not remember if she accepted the free meals GWEC provided or received a
gift as part of her attendance at the event. After being advised that she was listed on GWEC
records as receiving a golf bag in 2004 and a garment bag in 2005, she stated that if she had
received these gifts, she would have donated them to Goodwill or the Salvation Army. Bdler
said she did not keep receipts for items she donated to charity.

According to Edler, she and a Hess employee often went out socially while in Houston, but Edler
said she would be “shocked” if the Hess employee charged these costs to his Hess expense
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account. Edler said she and the Hess employee had usually shared expenses. Agent’s Note: The

Hess employee's expense reports for 2002 and 2003 indicate a total of approximately $100 spent
on Edler. :

Edler stated that she could not recall ever adjusting her travel voucher to reflect any meals that
were provided by industry at any of the events she attended. She said that “looking back,” she
probably should have adjusted her vouchers, but she was traveling so much she neglected to do so.

Edler said she did not report meals, drinks, or any of the entertainment she received as gifts from
industry officials on her OGE 450, Confidential Financial Disclosure Forms, because she did not
consider them gifts, )

When investigators asked Edler about Smith’s e-mail to her and other RIK employees, regarding
Poseidon Oil, she denied ever giving anyone in the oil or gas industry any confidential
information. Edler explained that the transportation rates were “very transparent” and that a
company could simply examine the RTK bid formula and guess what transportation rate Poseidon
had received. Agent’s Note: When Leyshon was asked about this incident, she told investigators
that the Poseidon matter in question was assigned to Edler. Leyshon said she counseled Edler
on the issue but Edler had denied releasing the rate information,

Edler said she had romantic relationships with two men from the oil industry; One who worked
for Shell Pipeline Company and an oil scheduler for Chevron. Edler said her supervisor,
Leyshon, knew about both relationships, and Edler did not think there was a reason to recuse
herself from dealing with Shell or Chevron. She claimed that she never discussed RIK business
with either the Shell employee or the Chevron employee. When asked if she had personal or
sexual relationships with anyone else from industry, Edler asked the agents if they had any e-
mails or evidence with which to remind her, adding “I did date peopje.”

We reviewed company records and expense reports for Chevron and Shell Pipeline Company
and did not find any gifts or meals purchased for Edler by the Shell Pipeline Company or
Chevron. Agent’s Note: DOI-OIG agents attempted to interview both the Shell and Chevron
employees. The Chevron employee refused to be interviewed and the Shell employee refused
repeated attempts to schedule an interview.

Edler admitted that she had used cocaine “in the past,” most recently in 2005. However, she
claimed that she never used cocaine during business hours and that she never used cocaine with
any MMS employees or industry representatives,

Edler explained that she did not obtain approval for her outside employment with A&B from her
supervisor, Stacy Leyshor, but that she may have mentioned it to Leyshon “in passing.” She
said she did not actually feel the employment needed formal MMS approval because her
employer was her sister. Edler claimed that she failed to report her A&B income on her OGE
450 Form because she did not realize that the income amount was high enough to trigger the
requirement to report. She also stated that she “probably forgot about it” and that it was “an
error” on her part not to report the A&B income.
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Investigators asked Edler about allegations that she had allowed Chevron employee Jeff Brough
to amend a bid. She explained that Brough, who was new to the RIK Program, had bidon 2
large number of barrels and won. She said she thought this was his first bid sibmission to RIK.
Edler continued by stating that a month later, Brough was “freaking out” because he had left out
“something” (she could not recall what he left out) on his bid. According to Edler, Brough
traveled to Denver to meet with Smith and discuss his error. Edler recalled that Smith said RIK
would split the cost of the amendment with Brough. She added that RIK was not trying to
“screw anybody over.” She said RIK employees probably “joked” about saving Brough’s job,
but she did believe his job was at risk.

Edler explained that she did not provide Brough with the amendment in return for any favors.
She further stated that in regard to amendments, there was no decision-making on her part and
that she had to pass all company amendment requests on to Leyshon and that Smith or Pam
Rieger had to approve the amendment before forwarding it to the contracting officer for
concurrence.

Finally, Edler insisted that no one in industry ever offered her anything in exchange for favorable
treatment. She also claimed that the gifis she received from industry officials never influenced
her work at RIK.

We interviewed Mike Faulise, Barbara Layer, and Alan Raymond of Shell, who all confirmed
that Edler was an RIK employee they dealt with on both a professional and social basis. Both
Faulise and Layer remembered her attending the annual Shell outings. During Faulise’s
interview, we showed him a February 2004 ¢-mail he wrote to Edler stating, “Nobody will say
anything about you being here for the night. As far as I'm concerned, you were in a hotel.”
Edler responded, “Mikey..you are sooo wonderful. You know how much [ totally adore you.”
Faulise said Edler had informed him that Smith did not approve of her staying in Shell-provided
lodging. Faulise said he could not recall Edler ever paying for her lodging or meals at Shell-
sponsored events. :

Faulise also recalled a discussion with Edler where they discussed RIK shipping Poseidon oil on
a Poseidon-owned pipeline. Faulise was upset about MMS shipping on this pipeline because
Shell had a difficult time shipping its own barrels on the same pipeline. Faulise stated that Edler
may have given him the specific rate that RIK gave Poseidon, but he could not recall for certain
if she did. However, he did recall complaining about the matter to a Poseidon employee, who
then expressed irritation that Edler had talked to Shell about an RIK-Poseidon deal.

Layer opined that Leyshon and Edler “couldn’t have done their job as well” had they not
attended industry sponsored events. She recalled telling both Edler and Leyshon that “My lips
are sealed” when it became known that they were not authorized to accept lodging from Shell.
She specifically remembered seeing Edler at Shell’s holiday parties in New Orleans where all
attendees received gifts.

Finally, Layer informed us that she had witnessed Edler making advances on a male industry
exscutive at one of Shell’s holiday parties. [Exemptions 6 & 7(C)]
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Raymond remembered one social event where he said Edler had had too much to drink and had
acted “too friendly” in public with him, He opined that Edler was “definitely not professional.”
He also recalled buying her several meals and drinks along with other RIK employees.

When we interviewed Don Hamilton from GWEC, he identified Edler as somebody he dealt with
professionally and socially. He recalled numerous occasions where he bought Edler drinks and
meals and specifically remembered her attendance at the 2005 GWEC golf event at Bear Dance
and having seen her RSVPs for other GWEC-sponsored events. Hamilton denied offering Edler
or any other RIK employee gifts in exchange for preferential treatment.

He offered the following philosophy about RTK employees attending industry events: “{Y]oun
cannot market oil and get top dollar sitting in an ivory tower.”

We interviewed the Hess employee who provided gifis to Edler. He stated that he purchased
meals and drinks for Edler on four separate occasions and charged them to his Hess expense
account. The total expense for Edler was approximately $119. He stated that Edler never
reimbursed him for any of these expenses.

3. Richard Fantel

Richard Fantel has been employed by MMS since 1997. He was an RIK oil marketing specialist
from 2002 through December 2006, when he was detailed to a new position within MMS. While
in the RIK Program, he was a direct report to Stacy Leyshon. Fantel was employed by the
Bureau of Mines, DOI, between 1978 and 1996. He is a geologist by education and training.

A review of Fantel’s training records disclosed that he received ethics training in 1999, 2000,
2001, 2002, 2003, 2004, and 2006. While we did not find any information in the MMS Ethics
Office training files documenting Fantel’s attendance at ethics training in 2005, the e-mail notice
regarding the mandatory EEQ/Ethics training presented by the Western Administrative Service
Center was sent to Fantel. A review of Fantel’s cash awards from MMS for the period of 2002
through 2006 revealed a total of $7,000.

Through interviews and a review of oil and gas company expense records, we found that Fantel
accepted gifis valued at approximately $333 from Chevron, Shell, and GWEC on at least 16
occasions between 2002 and 2006, as follows:

CHEVRON

1 1
2003 3 $41] 1 $12 4 $53
2004 | 2 $241 3 $106 5 $130
2005 2 $46| 1 6] 1 $55| 4 $107
2006 2 $23 2 $23

| Total 3 $131] 7 $147| 1 $55 | 16 $333
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Our review of Chevron representatives® expense reports disclosed that Fantel was listed eight
times between 2002 and 2006. All of the entries reflected meals and drinks.

Our review of Shell representatives’ expense reports disclosed that Fantel was listed seven times
between 2002 and 2006. All of the entries reflected meals and drinks. Interviews and record
reviews also disclosed that Fantel also attended two Shell-sponsored holiday parties in New
Orleans where gifts were normally given to all attendees.

Our review of GWEC’s records revealed one gift valued at $55 in 2005, and further investigation
revealed it was a holiday meal in Denver.
\ .

However, we also discovered that Fantel was operating a consulting company called Sundarbans.
Sundarbans’ Web site lists Fantel, as well as MMS employee Gary Peterson, as employees.
Fantel had posted his resume on the site, which identifies him as an MMS employee.

A review of Fantel’s OGE Form 450s showed that he never reported his employment with, or
income from, Sundarbans to MMS. However, we did find that he reported holding outside
employment one year (1997) with Pincock, Allen, and Holt (PAH), a mineral consulting firm
with offices in Lakewood, CO. ; '

A further review of Fantel’s tax returns disclosed tha{ in 2005, Fantel received a $4,000 prize
from the management company of the Colorado Rockies baseball team. Fantel did not report the
prize income on his OGE 450 for that year as required.

In sum, Fantel received outside income on three occasions, as follows:

Year  Source of Income  Gross Amount Findings

1997 | PAH ’ $9,225 | OGE 450 routinely destroyed
2000 | PAH : $500 | Not reported on OGE 450
2005 | Colorado Rockies $4,000 | Not reported on OGE 450

We interviewed Fantel on four separate occasions. When interviewed, Fantel confirmed that he
received annual ethics training and that he was aware of the gift thresholds. He said, “It’s not an
exact science...] try the best I can to stay within those limits....It’s so different in the kind of job
1 have, than other people in the federal government. Does it count that I pick up the tab
sometimes? [don’t know.”

He went on to say that Leyshon had told him that there would be situations where marketers
would have to let oil executives pay for meals but to aim for the lower-priced items on the menu.
He did not deny exceeding the gift limits but claimed that if he had, it was only by a few dollars,
Fantel felt that because he sometimes paid for oil executives” meals and drinks with his own
credit card, it all balanced out.

Fantel described many of his contacts in the oil and gas(indust‘ry as personal friends with whom
he shared interests like fantasy football. He specifically mentioned two Chevron representatives
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and four Shell employees, including Alan Raymond, as falling into the category of being both
personal and professional acquaintances. Fantel said “almost everyone” in the oil industry
prefers RIK to RIV because “There is definitely an advantage to the industry, so that they
wouldn’t have to be subject to audit.”

While Fantel freely admitted that he had received meals from industry representatives, he also
said he had returned gifts to companies on several occasions and declined gifls because he felt
they were too expensive. He provided the examples of turning down a ticket for a Houston
Astros baseball game in the summer of 2006 as a gift he refused from a Shell employee and
returning a gift of a silver-plated dish to Barbara Layer that she had sent him. Fantel also said he
never shared confidential or proprietary information with oil companies, and he had not heard of
anyone in RIK ever jdoing s0,
Fantel recalled attending an industry conference in Scottsdale, AZ, within the last 3 years where
he received a “treasure hunt” tour in the desert, paid for by BP Pipeline Company (BP). He said
he did not have a problem with BP paying for this trip and associated expenses because RIK
spent several hundred thousand dollars each year to use BP pipeline infrastructure. He opined
that because of RIK’s use of the BP pipeline, they (RIK) were, in essence, paying for the event.
Fantel said that, in hindsight, he should not have gone on this trip. Agent’s Note: We
researched desert tours on the Internet and estimated that the price per individual for this desert
tour was $100.

Further, Fantel told us that Leyshon told RIK marketers not to discuss the events of their
work/travel with people outside of RIK. Fantel said this was iraportant because, “we all felt, and
I know that this came down from management....Look we’re a unique kind of situation in MMS,
and there’s a lot of people in the building that just wouldn’t understand the situations we’re put
under. So it’s better not to tatk about these things.” Asked why it would be a problem for non-
RIK employees to learn about marketers getting meals and drinks from oil representatives, Fantel
responded with a slight chuckle, “They mlght have, you know, contacted the IG [Inspector
General].”

Fantel also told investigators that he wished RIK marketers could receive exceptions from the .
ethical guidelines because of the nature of their work. He said, “We’re kind of in an awkward
position sometimes. . . It’s very awkward for us.to say I have to pay my own. And that’s onc of
the problems.”

When asked about Sundarbans, Fantel stated that he never discussed any aspect of Sundarbans
with the MMS Ethics Office because he did not think he needed to. He admitted that he had
posted his MMS title on the Sundarbans’ Web site as part of his resume. Agent’s Note: When
we interviewed Donna Huston, Ethics Advisor, MMS, shestated that by posting his resume
identifying his MMS employment on the Sundarbans Web site, Fantel had violated ethics rules
that prohibit an employee from using his/her government position for private gain.

According to Fantel, he only made money from Sundarbans twice. In 1997, PAH paid him -

$9,225 for work he performed on a study involving a phosphate deposit project in Peru. In 2000,
a lawyer who was involved in the Cobell v. Kempthorne litigation contacted Fantel to perform
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some work. Fantel said he referred the lawyer to PAH, who in turn paid Fantel a $500 referral
fee. He also told us that MMS employee Gary Peterson, whose resume was also posted on his
Web site, had received monies for writing a chapter of a mining book and had given him a
referral fee for $100 or less. Fantel claimed that he considered Sundarbans to be a “hobby” and
that he actually lost money on it because of the Internet service fees.

Fantel also told us that in 2004, the Colorado Rockies baseball organization held a drawing of
season ticket holders and awarded the winner a prize package worth $4,000 consisting of three
nights at a lodge at Lake Powell, UT. Fantel stated that he had won the drawing but had not
reported the prize on his OGE 450 Form, as required.

When we interviewed Barbara Layer of Shell, she recalled that she took several RIK employees
to lunch in February 2003 and she thought Fantel was present. Her records reflect-that this lunch
cost $234.

Whed we interviewed Don Hamilton of GWEC, he recalled that he and another GWEC
executive took Fantel and two or three other RIK employees to lunch in Denver around the 2005
holiday season. Hamilton stated that He paid for the entire meal but did not know each
individual's portion, although the total expense for the lunch was $332.95. He also said that
while his records indicated that Fantel attended the GWEC-sponsored golf tournament in 2006,
he did not remember him being present.

4. Gary Peterson

Gary Peterson is a minerals revenus specialist and has been employed by MMS since 1997.
From 1989 until 1996, Peterson worked for the Bureau of Mines, As noted above, Peterson’s
resume was posted on Fantel’s Sundarbans Web site. P
When we interviewed Donna Huston, the MMS Et}ucs Advisor, she stated that by posting his
resume on the Sundarbans’® Web site, Peterson had violated the ethics rules that prohibit an
employee from using his/her government position for private gain,

While Peterson’s resume and photo appeared on the Sundarbans Web site and his resume listed
his MMS employment, Peterson said he never worked for Sundarbans or Fantel. Instead, he said
the Web site was a tool to promote Peterson and Fantel’s resumes and minerals expertise
backgrounds. Peterson said he never discussed his affiliation with Sundarbans with the MMS
Ethics Office because he never officially worked for Sundarbans.

Regarding a $1,500 check, dated April 19, 2001, that Peterson received from an outside source,
Peterson explained that he had performed a study of the steel and chromium markets for the
outside source and had been paid $1,500 for his work. Peterson claimed that this work was
unrelated to any MMS or DOI work. However, he admitted that he had failed to seek outside
employment approval or report this income on his OGE 450.
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In 1997, Peterson requested and received authorization from the MMS Ethics Office to conduct
outside work for two minerals companies: JME Company and Steffen, Roberson, and Kirsten
(SRK), both located in the Denver area.

Peterson voluntarily provided his IRS MISC-1099 report from SRK in 2003, which showed he
received $960. Peterson admitted that he had failed to report this $960 on his 2003 OGE 450 and
that he deserved to be “slapped” for neglecting to report it.

When we interviewed SRK and JME company officials, they both confirmed that Peterson
performed work for them. SRK indicated that Peterson performed work for them in 1997, 1998,
and 2003, In addition to the $960 he received from them in 2003, he also received a total of
$7,560 in 1997 and 1998. IME records reflect $2,300 being paid to Peterson from 1997 and
1998. Both officials said their companies did not perform any oil- or gas-related work for DOL

Agent’s Note: Since OGE 450s are routinely destroyed after 6 years by MMS, we were unable to
find Peterson’s official OGE 4350 to see whether or not this income was reported as required,
However, when we interviewed Peterson on these matters, he provided us with copies of his
OGE 450 Forms for 1997 and 1998. On the forms, he had reported his income from SRK and
JME in Part I, “Outside Positions.” He did not, however, report these companies as sources
of income in Part I, “Assets and Income.” Peterson told us that not reporting these sources of
income in Part I was an oversight on his part, for which he apologized. He told us he did not
realize that he needed to report the employment in Part I and noted that the forms were reviewed
by the MMS Ethics Office, and no one noticed the discrepancy. He further stated that in 1997
and 1998, he did not receive any training on how to fill out the Office of Government Ethics
Form 450.

5. Allen Vigil

Allen Vigil, an RIK oil marketing specialist, has been employed by MMS since approximately
1992 and has been working in the RIK Division since October 2000.

A review of ethics training files disclosed that Vigil received ethics training in 1999, 2001, 2003,
and 2006. A review of Vigil’s cash awards from MMS for 2002 through 2006 revealed a total of
$7,800.

Through interviews and a review of oil and gas company expense records, we found that
between 2003 and 2006, Vigil accepted 17 meals/drinks valued at a total of approximately $343.
These meals were paid for by industry representatives, as follows:
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002 | 1 ' $ 40
2003 | 5 ~ $ 108
2004 | 5 $ 730 1 $16| 6 $ 89
2005 | 4 $ 90| 1 $16| 5 $ 106
2006 ‘

Total | 15 $311] 2 | 832! 17 $343

Our review of Chevron representatives’ expense reports disclosed that Vigil was listed 15 times
between 2003 and 2006. The entries reflected meals and drinks only.

Our review of Shell representatives’ expense reports disclosed that Vigil was listed two times
between 2004 and 2006. The entries reflected meals only.

When interviewed, Vigil told investigators that while he did accept meals, he did not attend any
industry-sponsored holiday parties or skiing events. He admitted being present at the two meals
listed on Shell’s expense reports. Vigil essentially said he had never been asked by il company
officials for confidential RIK information, and he was not aware of any other RIK employees
providing, or being asked by oil company officials to provide, confidential business information,

He admitted that he likély violated the $50 per annum gift threshold in 2003 and the $20 per
occasion.gift threshold in 2005. However, there were three entries on Chevron’s expense reports
for which Vigil denied being present.

We interviewed Alan Raymond of Shell regarding Vigil. A review of fis expense reports
indicated that on QOctober 20, 20035, he bought dinner and drinks for Vigil and two other RIK
employees for a total of $79.60.

When we interviewed the employee from Hess, he said his expense account reflected that Vigil
was present with other RIK and industry employees during a social event at the Flying Saucer
Restaurant in Houston on September 9, 2003. His expense was listed as $57.55.

6. Donna Hogan

]jonna Hogan, an RIK oil marketing specialist, has been employed by MMS since 1989. She has
worked in the RIK Division since 2003. 5

A review of ethics training files disclosed that Hogan received ethics training in 2003, 2004, and
2006, A review of Hogan’s cash awards from MMS for 2002 through 2006 revealed a total of
$7,869.

Through interviews and a review of oil and gas company expense ref:ords, we found that
between 2004 and 2006, Hogan accepted 13 meals valued at approximately $249. Industry
representatives paid for these meals, as follows:
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12004 | 6 $99 i 16| 7 $115
| 2005 3 $50] 1 $55 1 $16 5 $121
2006 1 $13 : 1 $13
Tetal | 9 $149| 2 $68| 2 | $32| 13 | - §249

Our review of Chevron representatives’ expense reports disclosed that Hogan was listed nine
times between 2004 and 2006. The entries reflected meals and drinks only.

Our review of GWEC representétives’ expense reports disclosed that Hogan was listed on the
reports two times in 2006. These entries reflected meals only.

QOur review of Shell representatives’ expense reports disclosed that Hogan was listed two times
between 2004 and 2006.. The entries reflected meals.

Our investigation also disclosed that Hogan received a ticket to a country music concert by Toby
Keith from Burlington Resources. Agent’s Note: We were able to determine that the ticket price
range of this concert was $26 to $5,885.

Hogan told-investigators that she did not attend any industry-sponsored holiday parties or ski
outings. She said she would pay for her share of meals and reimburse oil company employees
who paid the total bill with a corporate credit card. She said slie may not have followed ethics
rules on occasion but never exceeded the $20 and'$50 gift limits by more than a few dollars.
Hogan disputed the average amounts assigned in the expense chart, sgying she would never eat
expensive meals while on travel or at work functions. She claimed, “T don’t feel like I have gone
out blatantly and been [lavished) by the companies.” Hogan specifically denied that she violated
any ethics rules in either 2006 or 2007.

When questioned about the concert ticket, Hogan stated that it was given to her at no charge and

that she assumed the ticket had been purchased by Burlington Resources. She told the
interviewing agents, “I didn’t really think about it.”

Don Hamilton from GWEC confirmed that his expense reports showed that he bought two meals
for Hogan in 2006 for a total of $68. )

Alan Raymond from Shell recalled buying Hogan dinner and drinks in Houston on October 20,
2005, along with several other RIK employces. His expense report showed a $79.60 charge.

7. Lawrence Cobb

Lawrence Cobb, RIK’s credit manager, has been employed by MMS since 1983, He has been
assigned to the RIK Division since 2000.

28



132

A review of ethics training files disclosed that Cobb received ethics training in 2001, 2004, and
2006. A review of Cobb’s cash awards from MMS for 2002 through 2006 revealed a total of
$9,128,

'rhrough interviews and a review of oil and gas company expense records, we found that
between 2004 and 2006, Cobb accepted nine meals/drinks valued at approximately $236. These
meals/drinks were paid for by industry representatives, as follows:

CHEVRON

2004 | 4 $30 4 $30
2005 2 $a2] 2 $42
2006 3 $164| 3 $164
Total | 4 $30| 5 $206| 9 $236

Our review of Chevron representatives’ expense reports disclosed that Cobb was listed four
times, all on 1 day, at Jillians, a restaurant in Denver. Our review of GWEC representatives’
expense reports disclosed that Cobb was listed five times, all for meals.

When mterv1ewcd Cobb admitted frequent social contacts with Rob Saunders of GWEC. He
also did not dispute the accuracy of Saunders’ expense account noted above and further said,
“No, it’s probably a violation on my part.” Cobb said Saunders never asked for him to execute
any official act because of the meals, and Cobb never offered anything in exchange for receiving
the meals.

Cobb said he remembered being at Jillians with the Chevron representat')/es and remembered
them buying him a couple of drmks He said the Chevron representatives may have also ordered
themselves food.

We mtervmwed Rob Saunders, Assistant Treasurer, GWEC. As treasurer, Saunders said he dealt
with credit and securities issues for GWEC and said his main contact at RIK was Cobb. He
confirmed that he purchased meals for Cobb and estimated Cobb’s portion as identified in the
expense table above.

Saunders stated that he routinely took individuals to dinner from companies that GWEC bought
crude oil from to build rapport. By building rapport, Saunders said he felt the individuals were
more comfortable assigning open credit to GWEC in conjunction with the oil that GWEC
purchased. He said meal purchases were merely a way to say GWEC appreciated doing business
with companies. Saunders said on one or two occasions, Cobb may have purchased meals
valued at approximately $10 for him.
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8. Karen Krock

Karen Krock, a former RIK oil marketing specialist, has been employed by MMS since 2000.
She worked as an RIK oil marketing specialist from 2002 through 2004; then she moved to
MMS’s Offshore Minerals Management Office in New Orleans as a management analyst,

A review of ethics training files disclosed that Krock received ethics training in 2000, 2002,
2003, and 2006. There were no cash awards from MMS given to Krock from 2002 through 2004.

Through interviews and a review of oil and gas company expense records, we found that during
2003 and 2004, Krock accepted 10 meals/drinks valued at approximately $198. These
meals/drinks were paid for by industry representatives, as follows:

12003 | 7 $121 $148
2004 | 1 $50 1 $50
Total | 8 SI71] 2 $27] 10 5198

When interviewed, Krock either did not recall these meals or she claimed the amounts were too
high. Bven after reviewing the individual entries on the company expense reports for both
Chevron and Shell, she continued to claim that she never violated government gift limits when
dining with industry employees. Krock did recall receiving a free ticket to-a Colorado Rockies
game, which she thought Chevron bought for her. She could not recall when that game took
place.

Id
When we interviewed Shell’s Alan Raymond, he had a vague recollection of buying Krock and
Edler dinner in Houston on January 9, 2003, as reflected on his expense report.

9. RIK Revenue Specialist

An RIK revenue specialist originally began working for MMS in 1990 as an auditor. In Jurie
2002, he became a revenue specialist in the RTK Program.

A review of ethics training files disclosed that the revenue spécialist received ethics training in
2002, 2003, and 2006,

Through interviews and a review of ofl and gas company expense records, we found that in 2004,
the revenc specialist was listed on Chevron’s expense reports three times. Two were related to
a paintball game and the third was at a restaurant, all of which occurred the same day. The total
estimated value of the revenue specialist’s share of these expenses was approximately $90, as
follows:
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When interviewed, the revenue specialist recalled playing in a paintball game with Leyshon and
Chevron employees. According to the revenue specialist, Leyshon invited him to the outing and
he met the other participants at the paintball game location.

The revenue specialist said he did not know how much it cost for him to play paintball and he
did not know who paid for his participation. He was not concerned that Chevron might have
paid for his participation or that it might be considered a gift.

The revenue specialist said that if he and Leyshon had discussed the cost of the paintball,

Leyshon probably told him not to worry about it or that she would pay. The revenue specialist
stated that after the paintball game, the group met af a restaurant for appetizers.

DISPOSITION

This report is being referred to the Assistant Secretary for Land and Minerals for whatever action
he deems appropriate.
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Interior’s ONRR collects $25 million
to resolve claims Shell Offshore underpaid royalties

DENVER -~ The Department of the Interior’s Office of Natural Resources Revenue
(ONRR) collected $25 million from Shell Offshore In¢. in a settlement to resolve claims
that the company underpaid royalties owed on oil and gas produced from federal leases.

“This resolution demonstrates ONRR's commitment to pursue all revenues due from
energy production that occurs on federal onshore and offshore lands,” said Greg Gould,
Acting Deputy Assistant Secretary for Natural Resources Revenue in the DOI's Office of
Policy, Management and Budget.

The settlement agreement covers both royalty-in-value and royalty-in-kind production
from Shell deepwater leases located in the Gulf of Mexico. Under the agreement, Shell
Offshore paid $25 million to resolve various oil and gas valuation issues.

The agreement covers the period from Sept. 1, 2000, to Dec. 31, 2008, for oil and July 1,
2000, to Dec. 31, 2008, for gas.

ONRR’s Audit and Compliance Management team discovered the various valuation
issues while conducting audits of Shell Offshore’s leases.

According to Gould, “This settlement further demonstrates that ONRR’s audit program is
working diligently to collect every dollar due from energy companies operating on
federal leases.”

The Office of Natural Resources Revenue, under the Assistant Secretary for Policy,
Management and Budget, is responsible for coflecting and disbursing revenues from
energy production that occurs onshore on Federal and American Indian lands and
offshore on the Quter Continental Shelf. ONRR makes disbursements on a monthly basts
from royalties, rents and bonuses it collects from mineral companies.

- ONRR -
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Trump's pick for a top
Interior post has sued the
agency on behalf of powerful
California water interests

ettinag Boxall Contact Reporter

When President Trump nominated David Bernhardt for the No. 2 spot at the
Interior Department, the administration cited his extensive expertise.

What the announcement failed to mention was that much of that experience
was lobbying and doing legal work to elude or undermine Interior Department
policies and protections.

As a partner in one of the nation’s top-grossing lobbying law firms, Bernhardt
has represented major players in oil, mining and western water — all areas
that fall under the purview of Interior agencies that Bernhardt would oversee
if confirmed as the department’s deputy secretary.

Bernhardt’s firm, Brownstein Hyatt Farber Schreck, has sued Interior four
times on behalf of Westlands Water District, the nation’s largest irrigation
district. Bernhardt personally argued one appeals case challenging
endangered species protections for imperiled California salmon.

Since 2010, Brownstein Hyatt has collected $2.75 million in lobbying fees from
Cadiz Inc,, a private company that wants to build a water pipeline on a railroad
right-of-way that crosses federal land managed by an Interior agency.
Bernhardt has done legal work for Cadiz and one of his colleagues is the chief
executive of Cadiz, which has paid the law firm partly with stock shares.
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The web of potential conflicts of interest is likely to be a major focus of
Bernhardt’s confirmation hearing Thursday before the Senate Committee on
Energy and Natural Resources.

The committee’s top Democrat, Sen. Maria Cantwell of Washington, last week
sent Bernhardt a letter asking for more details on his work for clients who
probably will have continued dealings with Interior agencies.

Trump’s ethics order bars executive branch appointees for two years from
getting involved in matters on which they lobbied.

In a May 1 letter to Interior’s ethics officer, Bernhardt wrote that if confirmed,
he will “withdraw” from his law partnership. He said he would recuse himself
from client-related matters for one year — “unless I am first authorized to
participate” in them.

Environmentalists argne that Bernhardt would have to remove himself from
s0 many important issues facing Interior that he would be unable to do his job
— or, in the alternative, will receive administration waivers to deal with them
despite his history of representing department adversaries.

“The idea that Mr. Bernhardt would recuse himself from a long list of all the
major issues that Interior faces in California is just not credible,” said Barry
Nelson, policy representative of the Golden Gate Salmon Assn., which has
fought Westlands over fish protections.

Bernhardt’s nomination in some ways echoes other Trump picks.

Scott Pruitt, head of the Environmental Protection Agency, sued the EPA
multiple times while he was Oklahoma’s attorney general. Energy Secretary
Rick Perry once vowed to abolish the department he now heads.

If the full Senate approves Bernhardt’s nomination, it will mark the second
time he has moved through Washington’s revolving doors.

Bernhardt went to work as a Brownstein Hyatt associate in 1998 and left the
firm in 2001 for a series of posts at Interior under President George W. Bush.
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He rose to the position of Interior solicitor, the department’s top lawyer, and
rejoined Brownstein Hyatt after Obama was elected.

The firm’s website, along with ethics filings required of nominees, shows that
Bernhardt and Brownstein Hyatt have performed legal services or lobbied for
clients that have dealings with virtually every branch of Interior.

Among those clients are:

» Cobalt International Energy, which holds major oil and gas leases in the
Gulf of Mexico

«  Rosemont Copper Co., which wants to develop a large open-pit copper
mine in Arizona

« The Navajo Nation, which has been involved in water rights settlements

« The Independent Petroleum Assn. of America, which represents oil and
gas producers.

Until his recent resignation, Bernhardt also served on the board of the Center
for Environmental Science Accuracy and Reliability, a California organization
that has challenged listings under the Endangered Species Act.

In a May 8 letter to the Senate energy committee, Interior ethics official
Melinda Loftin said that after reviewing Bernhardt’s financial disclosure
report and his ethics agreement, she was satisfied that he would comply with
the department’s conflict-of-interest rules.

Democrats disagree.

“Bernhardt’s [client] representation covers a range of special interests that are
constantly doing business with the Department of Interior seeking approvals
and engaged in regulatory relationships with the department,” said Rep. Jared
Huffman (D-San Rafael). “It would be hard to find anyone in the United States
that is more conflicted and disqualified for this job than Mr. Bernhardt.”

In her letter, Cantwell asked Bernhardt if he played any role in a recent
decision that eased the way for Cadiz’s potentially lucrative groundwater
project.
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In late March, an acting assistant director of the U.S. Bureau of Land
Management revoked two legal guidances that underpinned the agency's 2015
decision that Cadiz could not use an existing federal railroad right-of-way for a
new water pipeline.

That decision threw a huge roadblock in the company’s plans to pump
groundwater from beneath its desert holdings and sell the supplies to
Southern California communities.

Cantwell asked Bernhardt if he served on Trump’s Interior transition team
and whether he discussed the Cadiz project with the team, the Trump
administration or Interior staff. She also wondered whether Bernhardt’s
payout when he leaves the law firm would reflect any compensation from

Cadiz.

According to Cadiz filings with the Securities and Exchange Commission, the
company has issued 200,000 shares of common stock to the Brownstein firm
and could award another 200,000 shares if the project is built.

Bernhardt was registered as a Westlands lobbyist from 2011 through late 2016,
during which time Westlands paid his firm nearly $1.4 million in fees.

Bernhardt lobbied Congress and Interior on the terms of a settlement of a
long-standing legal fight over toxic irrigation drainage in the Westlands
district. The agreement — approved by the Obama administration and now
pending before Congress — turned out to be far more favorable to Westlands
than originally proposed by Interior.

"Bernhardt's extensive experience serving under Secretary [Gale] Norton and
his legal career is exactly what is needed to help streamline government and
make the Interior and our public lands work for the American economy,"
Interior Secretary Ryan Zinke said in a statement.
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DAVID BERNHARDT CLIENT LIST
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DAVID BERNHARDT CLIENT LIST

Active Network, Vista Equity
Partners.

‘Outdoor Recreation

Vail Resons Management

‘Garrisen Diversion Irtigation”
District

T Natural Resources

Natural Resouices

: .Westlands Waier Dlstrlct

f‘Natural Resources

First Wind Energy, SunEdison

Tax

Association of American
Publishers

Educdtion/Budget

DLJ Real Estate Capital Partners

Real Estate

Archer Daniels Midland
Coimpany

Food Processing




142

Senator DUCKWORTH. Clearly no candidate is perfect; however,
what is so shocking about your candidacy, Mr. Bernhardt, is that
the scandal and controversies associated with your career stretch
over such a long period of time.

President Trump promised the American people that he would
drain the swamp when he was elected, his words, not mine. Yet he
weakened the laws that actually prevent the very type of conflict
of interest your candidacy is plagued with.

Mr. Bernhardt, a simple yes or no. Are you aware that under the
Obama Administration’s lobby rules you would not have qualified
for this appointment?

Mr. BERNHARDT. Yes.

Senator DUCKWORTH. Okay, thank you.

I would like to yield the rest of my time, Madam Chair, to the
Senator from Minnesota, Mr. Franken.

The CHAIRMAN. The Senator has one minute.

Senator FRANKEN. Okay, well I will do a 1 minute and 16 second
thing.

I got a call today from a friend in Indian Country, and she ex-
pressed a lot of concern from tribal leaders that even though Sec-
retary Zinke assured me that he took tribal consultation sov-
ereignty very seriously that they feel that is not happening. They
feel that they are being blocked by James Cason. Do you know who
he is?

Mr. BERNHARDT. I do.

Senator FRANKEN. I do want your commitment that you will ob-
serve the government relationships with the tribes and undertake
meaningful consultation regarding policy and regulatory changes
and that you will make that commitment and that you will con-
tinue to check in with us to make sure that that is happening?

Mr. BERNHARDT. So, I will unequivocally commit. I will commit
to consult. I will unequivocally commit to keeping you updated.

And you don’t need to take my word for it, the Southern Ute
Tribe of Colorado as well as other tribes, have sent in letters dis-
cussing my activities and their experience with them.

I take the trust responsibility seriously. I take the consultation
responsibilities seriously that I'm going to consult with tribes and
I'm also going to consult with states and local entities.

Senator FRANKEN. I understand that answer, but I just want to
respond very quickly to it.

That is not what I am hearing from my friends in Indian Coun-
try at all in terms of, not you personally, but of, for example, when
it comes to the DOI’s status review of Bears Ears National Monu-
ment, that there has not been consultation. And this is very con-
cerning to me.

Thank you.

The CHAIRMAN. We will now begin a second round, although I do
understand that we are supposed to have two votes at noon. I have
not seen them noticed up yet, but we will just be aware of that.

Mr. Bernhardt, we have had an opportunity to discuss the situa-
tion in Alaska. As you know, our state’s economy has been very re-
liant over the past several decades on the oil that comes to us
through the North Slope. The Trans Alaska Pipeline is about three-
quarters empty. It carries about 500,000 barrels a day, not due to
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lack of resource up there, but really more to almost a blanket lack
of permission to access our federal lands.

If you are confirmed as Deputy Secretary, and again, I am cer-
tainly going to be helping to make that happen, but can you give
your commitment to me that you will make it a priority to work
with me, with the other members of the Alaska delegation, with
our Governor, to develop a plan to figure out how we refill our
Trans Alaska Pipeline?

Mr. BERNHARDT. Absolutely.

I was—I hadn’t looked at the volume in TAPS for a while, and
I was very surprised by the significance of the decline. I will abso-
lutely make it a priority to work with you on that specifically.

The CHAIRMAN. Well, we look forward to that.

Let me ask about some of the reports that have come out of the
Interior’s Inspector General over the last few years regarding the
Park Service and other DOI agencies. These have included not only
the agencies, but also the previous Park Service Director himself,
on topics ranging from sexual misconduct to major ethical viola-
tions.

What do you think needs to be done? What do we need to do to
improve, not only within the Park Service but the Department of
the Interior as a whole to avoid this kind of conduct by employees
in the future and ensure a more positive work environment by not
only the employees, but to ensure that our visitors to our public
lands have the most positive experience possible?

Mr. BERNHARDT. Well Senator, on a personal level, as Katie sits
behind me, I can’t fathom her being subjected to a work environ-
ment where she’s treated hostilely, just because of her gender. And
I will do everything I can on the personnel side to deal with that.

But I think that we need to look at where the cultural priorities
of the Department are. The Secretary has said from the top we are
going to have a cultural accountability.

And the reality is that when I went into the Department as So-
licitor in 2006, what I did is I went and pulled a number of the
reports and investigations that people have talked about today. I
went line by line through them doing things like finding ethics ex-
perts who were experienced, expanding the ethics program within
the Department significantly, locating ethics officials where there
were a high degree, where there were many personnel, for example,
in Denver. And I created a very robust plan that I implemented
after hearing what the Inspector General had to say. What was in-
teresting to me when I went back recently to go through the pre-
clearance process here, is that those same folks are there.

I think we really need to ask ourselves is there more needed, be-
cause obviously there are serious issues at Interior and agencies
like the Park Service and we need to beef up and that may require
us asking you for additional help.

But we need to create a culture of accountability and then we
have to send a message, very clearly, that the culture we have is
one of employee safety and ethical conduct.

The CHAIRMAN. I appreciate that. I think we all recognize that
matters of ethics and integrity are ones where there can be no com-
promise, no give, that they need to be to the highest standard.

Mr. BERNHARDT. Sure.
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The CHAIRMAN. And I appreciated the depth of the discussion
that we had in my office about just this and you outlining what you
had done within the Department during your tenure there to focus
specifically on it.

I also further noted with some interest that you happened to be
married to an individual who devotes her daytime job to a focus on
ethics as well. So I think that that cannot hurt you in your anal-
ysis as well.

Mr. BERNHARDT. That’s true. I have an ethics expert nearby.

[Laughter.]

The CHAIRMAN. Thank you.

Senator Cantwell? I note that Senator Cortez Masto has just
come in and has not yet had a first round, but your deference here.

Senator CANTWELL. Are you going to continue through the vote,
Madam Chair?

The CHAIRMAN. Well, we have to.

Senator CANTWELL. I will just go, thank you, Madam Chair.

Our last question was on this issue of the transition team.

Regardless of whether the Whistleblower Enhancement Act ap-
plies to the transition team, do you believe the transition team’s
non-disclosure agreement authorizes the withholding of informa-
tion from Congress?

Mr. BERNHARDT. Well, I certainly believe that I've signed a non-
disclosure agreement and to the extent that that non-disclosure
agreement exists, I have to ensure that I've done everything I can
to comply with that.

Senator CANTWELL. Do you think it is a good policy that the
President’s transition team actually requires the transition team to
withhold information from Congress? Do you think it is a good
idea?

Mr. BERNHARDT. I don’t know if they’'ve made that assertion or
not.

Senator CANTWELL. Do you think it is a good idea?

Do you think it is a good idea, in general, for the transition team
to withhold information from Congress?

Mr. BERNHARDT. At the end of the day I felt that it was accept-
able for me to sign a non-disclosure agreement and I did, and I'm
obviously bound by that agreement.

Senator CANTWELL. Okay, I will take that on its face, what you
have said.

Your firm, I know, has an agreement on this Cadiz issue in the
value of stock. Has your firm benefited recently from the an-
nounced Trump policy on Cadiz or has it benefited to date in the
context of this, since the time of the policy?

Mr. BERNHARDT. In terms of?

Senator CANTWELL. Increased payment, benefited financially.

Mr. BERNHARDT. Not that I'm aware of.

Senator CANTWELL. Okay.

Was the compensation reflected in any—you had a personal fi-
nancial disclosure statement that is about stock and equity and is
there?any updated financial disclosure on that that we haven’t seen
since’

Mr. BERNHARDT. Well, I think the way the process worked is I
had to submit a letter to you. I believe, maybe even yesterday or
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Tuesday that it contained any updates as they related to my inter-
ests. And that has been submitted to you and obviously, it does not
include anything related to the Cadiz matter or anything like that.
I specifically have no interest in those, I think, items.

Senator CANTWELL. Okay, so nothing reflects in that statement
any kind of payment or increase in payment through the firm to
you prior to this filing?

Mr. BERNHARDT. Well, it would, I believe the letter includes what
would be the, my draws, for one or maybe two months as it related
to the, whatever the time horizon of the letter is.

Senator CANTWELL. On the issues of both Westlands and Cadiz,
I think what you have testified to is that you would adhere to
whatever recusals are required, for a one-year period, and then
whatever the Administration requires, so maybe a two-year period.

Don’t you think the general public would wonder, have concerns
about, a recusal period for a longer period of time on something
where the investment and performance of your firm will be result-
ing in decisions on Cadiz in the future?

Mr. BERNHARDT. Well, I've signed exactly the same agreements
that folks that were reported out of the Committee with your sup-
port included. On top of that, whatever my firm’s interests may or
not be, the minute I walk out of that firm, I have no interest in
their interest. And that is the way the law operates. That’s the way
the law is set up, and that is the way I will follow the law.

Senator CANTWELL. You don’t find it a conflict that you have
worked for this firm and you have been part of the Department of
the Interior, you could go back to this firm. Clearly during the
transition period this firm’s payment as it relates to stock value
has gone up just because of the decisions of the Administration.

So, yes, I have a question about whether you had any discussions
with anybody during that time period to influence the decision by
the Administration. You have said that you haven’t. I personally
think that Westlands and Cadiz represent such large public policy
issues with financial interests that it would be better if you recused
yourself for the entire time that you were at the Department, not
just one or two years. Do you have a comment about that idea?

Mr. BERNHARDT. Well, I appreciate that you have that perspec-
tive.

I can sit here and walk through numerous nominees that you've
supported that you didn’t ask that of and the reality is I will follow
all of the recusals I have and on top of that, if I get a whiff of
something coming my way that involves a client or a former client
or my firm, I'm going to make that item run straight to the Ethics
Office. And when it gets there, they’ll make whatever decisions
they’re going to make and that will be it for me.

Senator CANTWELL. I would ask you to think about a longer term
than one or two years.

Thank you, Madam Chair.

The CHAIRMAN. Let’s turn to Senator Gardner.

The vote has started so my hope is that we can power through
this last round pretty quickly.

Senator GARDNER. Yes, thank you, Madam Chair.

I think it is important to this conversation that we are reminded
of the Hayes/Schneider standard which was a standard put forward
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when David Hayes and Janice Schneider were confirmed. I think
one worked for the Clinton Administration, was confirmed by the
Senate, went into the private sector, worked at a law firm, rep-
resented clients, then came back and was confirmed into the
Obama Administration.

The Schneider nomination, the same thing. I believe she worked
in the Clinton Administration, was a partner at Latham and Wat-
kins, the law firm, represented a variety of clients, came back and
was confirmed in the Obama Administration.

All of them, including the Hayes/Schneider contingency, were
cleared by the Department of Government Ethics. They had the
same agreements put in place. And so, the Hayes/Schneider stand-
ard that they were confirmed with is the same standard that, I
hope, we continue to look at nominees who have gone into the pri-
vate sector and gained that valuable experience that would be nice
to be able to apply to their public service, to understand what hap-
pens in the private sector and how that impacts, the real-world im-
pacts, and how that can be utilized when it comes to better govern-
ment service.

I also want to talk a little bit about the Southern Ute Indian
tribe letter. I did not get a chance to read it. I read one of the let-
ters of support, the Colorado Water Congress. I am going to read
the last paragraph of the Southern Ute Indian tribe. And I will just
add this about the Southern Ute Indian tribe. They are a tribe that
supports the Bears Ears National Monument designation. So here
is a tribe that is part of the coalition that supports Bears Ears des-
ignation. And it says this, “A native of Colorado, Mr. Bernhardt, is
aware of our tribe’s unique history, particularly the role that mean-
ingful, self-determination has played in our achieving economic
prosperity for our tribe.” I am paraphrasing the sentence.

It goes on to say, “We believe that Mr. Bernhardt is well posi-
tioned to help lead the Department of the Interior in a manner that
respects the federal trust responsibility to Indian tribes and em-
powers tribal communities to exercise greater self-determination.”

I think if there is any question or concern that related to prior
questions, I think this Southern Ute Indian tribe letter explains
that and the work that you do, in fact, the tribe that supports the
Bears Ears National Monument designation.

I think that if we are going to continue to treat nominees as we
have others and I know there can be particular politics at the time
that demand different tactics and techniques, but again, I appre-
ciate your willingness to come out of the private sector and to pro-
vide that valuable public service to the government.

Thank you, Madam Chair.

Mr. BERNHARDT. Thank you, Senator.

The CHAIRMAN. Thank you, Senator Gardner, I appreciate a little
bit of that background, because I think it is an important part of
the record.

Let’s go to Senator Cortez Masto, if we may.

Senator CORTEZ MASTO. Thank you, Madam Chair, and Mr.
Bernhardt, it is good to see you again.

I am juggling three committees at the same time, so I so appre-
ciate you coming in and having the opportunity to sit and talk with
you. Thank you.
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As you well know, as we discussed, in my state we have the
greatest amount of public lands, more than any other state in the
nation. Not only do I believe that we must protect our lands with
federal oversight, but I am a firm believer in the benefits of na-
tional monuments to our economy and our communities.

As I have seen in my own state of Nevada, Gold Butte and Basin
and Range provide incredible opportunities for outdoor recreation,
not only for the enjoyment of Nevadans, but for a resilient economy
for neighboring rural communities. Nevada supports its monu-
ments.

In fact, the Pew Charitable Trust in 2015 study that a national
monument designation for Gold Butte could contribute nearly $2.7
million per year in economic activity and increase the number of
jobs by 60 percent.

In Nevada alone, the outdoor recreation economy generates
148,000 jobs and $14.9 billion, according to the Outdoor Industry
Association, and at least 57 percent of Nevada residents participate
in outdoor recreation each year.

I look forward to working with you. I do know, if appointed as
the Deputy Secretary, you will oversee the Bureau of Land Man-
agement and the National Park Service. We have also seen an Ex-
ecutive Order from the Administration looking at the impact of the
Antiquities Act and particularly Gold Butte Basin and Range are
impacted.

I am curious what your approach would be with respect to those
monuments and would you consider, as you look at those, and if
you are considering those, would you consider widespread support
from the state as important, as well as the outdoor recreation it
provides to the state as well, in your consideration?

Mr. BERNHARDT. Yes, obviously, I'm not involved in that review
yet because I'm not there. But to the extent that I were to be in-
volved in that, undoubtedly, strong support from the state, impacts
to the economy have to be factors that are considered.

Senator CORTEZ MASTO. Okay.

Again, I invite you to come out as well. The invitation is open.
We would love to have you back in Nevada.

Also, along that route, Resource Advisory Councils (RACs) are a
crucial way for DOI to get diverse community input on public land
management and RACs have helped inform decisions on issues re-
lated to recreation, land use planning, wildfire planning, wildfire
management issues. I will tell you I am concerned that these meet-
ings are being postponed right now in Nevada until September
2017 due to the full-scale review.

Do you believe community input is essential and will you con-
tinue to postpone these meetings once you are there as Deputy?

Mr. BERNHARDT. Well, I certainly believe that community input
and involvement is essential. I can’t speak to the specifics of that
because I've read about it and that it occurred.

My sense would be that when I was at the Department of the
Interior before RACs were a useful and important thing and that
wasn’t a cessation of them.

Senator CORTEZ MASTO. Can I ask that once you are appointed,
or if you are appointed, that you will continue to look at allowing
these meetings to move forward because obviously, as you go
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through your review and if you are reviewing our national monu-
ments, you would want input from our community members.

Mr. BERNHARDT. I certainly would commit to looking into it and
coming back and talking with you about it once I have a more in-
formed perspective.

Senator CORTEZ MASTO. Then we talked about this in the office,
but just want to have it on the record. How would you approach
wild horse management?

Mr. BERNHARDT. Well, as we discussed, that’s a—I recognize that
that’s a very challenging item and I know that we need to get reso-
lutions. So I have to learn a lot about it, but the minute I do, I'm
going to sit down with you and other members of the delegation or
other members of the Committee that have challenges with it. We
have to find a solution and it has to be something that, you know,
that recognizes the impact that is occurring in the environment
and has to be workable long-term in terms of the budget. So it’s
just something I have to get up to speed on a little bit more, but
I know it’s become a huge challenge for BLM administratively and
we've got to find a way to fix it.

Senator CORTEZ MASTO. Great.

And will you commit to working with us to find a solution?

Mr. BERNHARDT. Sure.

Senator CORTEZ MASTO. Thank you very much, and welcome to
your family.

Thank you.

The CHAIRMAN. Thank you, Senator.

Senator Heinrich.

Senator HEINRICH. Thank you, Mr. Bernhardt, again for being so
patient and sticking around for all of these questions.

I don’t want to belabor my last question, but I just want to make
sure we are actually on the same page. I asked about a tribal con-
sultation with respect to any potential changes to the land and
trust process. I think you used the phrase, meaningful engagement.
I used the phrase, full tribal consultation. Can you just put a point
on that?

Mr. BERNHARDT. Can I commit to you that that’s a distinction
without a difference?

Senator HEINRICH. Okay. That is exactly what I was asking.

I want to go back to something that was raised by Senator Cor-
tez Masto as well as Senator King. Senator Udall of New Mexico
and myself have worked for many, many years, hand in hand with
local elected officials, mayors, county commissioners, city coun-
selors and many others, as well as resource users and small busi-
nesses, recreationists, permittees, you name it, to create the Rio
Grande del Norte and Organ Mountains Desert Peaks National
Monuments.

In my view, I think these two monuments are really the gold
standard for locally driven, public lands conservation that really
grew from the grass roots up that did not come from Washington
and were imposed on New Mexico, but communities in New Mexico
came together and came to us and said, this is how we want to pro-
tect our backyards.

The results of these designations have not only been overwhelm-
ingly popular in the respected counties, in Dofia Ana County and
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Taos County, in particular, but we have also seen visitation go up
in these monuments. We have seen local tax receipts go up after
their creation.

These two monuments currently fall under the Secretary’s review
process and our process that we went through included many years
and included direct engagement with, as I mentioned, local elected
leaders, local land owners, permittees, sportsmen groups, rec-
reational groups, conservation groups, tribes and local businesses.
That engagement was in addition to what the Department of the
Interior did in terms of public meetings when they came out.

Does that sound to you like the kind of adequate public outreach
with relevant stakeholders’ approach that was referenced in the
President’s Executive Order?

Mr. BERNHARDT. Well it sounds pretty substantial to me.

Senator HEINRICH. I want to ask one last thing while I have a
couple minutes before I go to a vote.

There was a case when you were in the Solicitor’s Office where
the Department reversed itself on a couple of tribal recognition de-
cisions, and I know that it was noted by many at the time that the
reversal occurred after some fairly intense pressure from local, not
tribal, elected officials.

Basically it begs the question, how do you think Interior should
conduct that formal tribal recognition process and what is the right
way to go about that so that you don’t end up in a position where
there is a reversal?

Mr. BERNHARDT. So it’s been a long time since I've been involved
with a recognition issue and it’s possible that the Department has
changed things significantly.

But for me personally, my view of the recognition process is it’s
a process of looking at history, genealogy. It’s an extensive, it
should be an extensive process to make a determination of whether
a potential group has the political significance and the other factors
that apply. And it’s really, it really should just be a fact-based deci-
sion.

Now it’s possible some of those reversals that the folks in the Bu-
reau didn’t exactly dot their “I”s and cross their “I”s or maybe
there were facts that they got wrong.

But the truth of the matter it should be devoid of—

Senator HEINRICH. Political consideration.

Mr. BERNHARDT. Politics. That’s not the threshold, so that’s my
view and it’s been my view.

I was very supportive of the branch of acknowledgement when I
was there because, and this is not to be negative about gaming, but
there’s so much outside pressure and interest in these recognition
decisions because of the consequences that they bring that I really
felt that the Bureau of Reclamation should be as insulated from
those types of activities as possible so that they could do the review
that they need to do.

Senator HEINRICH. Okay.

Thank you, Mr. Bernhardt.

The CHAIRMAN. Thank you, Senator. Thank you for that.

Mr. Bernhardt, I appreciate your responses this morning. We do
have to get to a vote immediately here.
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But I do want to acknowledge the comments that Senator Gard-
ner made with reference to previous individuals within the Depart-
ment of the Interior, most notably, Mr. Hayes and Ms. Schneider.

It is the backgrounds, the similarities there. There are certainly
parallels to you and the position that you are being considered for
this morning. I would just remind colleagues that both were con-
firmed with strong support of members who might otherwise be in-
terested in raising accusations against you here this morning.

So, I just remind us that we do not want to be in a situation
where we have two different standards here. I think it is important
that if you have policy disagreements with the nominee, this is the
place to be bringing them up, but it is my hope that you are not
going to be held to a different standard than past nominees and not
held to a different standard than what exists under law.

I appreciate the time that you have given us. I appreciate the re-
sponses. I appreciate your willingness to serve, and I look forward
to moving your name quickly through the confirmation process.

I think Secretary Zinke has a big job in front of him, and he
needs a team. And I think that you can be a valuable asset to that
team.

So with that, we stand adjourned and we thank you.

[Whereupon, at 12:20 p.m. the hearing was adjourned.]
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U.S. Senate Committee on Energy and Natural Resources
May 18,2017 Hearing
The Nomination of Mr. David Bernhardt to be Deputy Secretary of the Interior

Questions from Chairman Lisa Murkowski

Question 1: I appreciated your answer to my question on consultation with Alaska Natives
and American Indians during today’s hearing, and have a few brief follow-ups.

a. Do you believe that tribal consultation is a requirement?
b. What will you do to ensure meaningful consultation with tribal governments?

Response to a. and b.: Chairman Murkowski as | indicated at the hearing, [ appreciate the
importance of tribal consultation, take consultation seriously, and commit to consult with
Alaskan Natives and American Indian Tribes. I will work with Secretary Zinke to implement
a culture at the Department of the Interior that ensures opportunities for consultation, where
appropriate.

Question 2: What is your view of compacting programs (other than pregrams in the
Bureau of Indian Affairs) within the Department of the Interior? What would you do, if
anything, to move forward with those efforts in this administration?

Response: | am strong supporter of efforts of self-governance and self-determination and
believe that compacting can help facilitate meaningful economic improvement. However, |
would need to learn more about any specific efforts before describing specific steps the
Department should take. T would be happy to do so, if confirmed.
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U.S. Senate Committee on Energy and Natural Resources
May 18,2017 Hearing
The Nomination of Mr. David Bernhardt to be Deputy Secretary of the Interior

Questions from Ranking Member Maria Cantwell
Question 1: Cadiz Inc.
Regarding Cadiz Inc., please answer the following:

A. Your financial disclosure forms indicate that you have been providing legal services
to a company called Cadiz Inc. Have you provided any services to Cadiz Inc. in the
last 6 months? If so, what has been the nature of those services?

Response: Yes. The nature of the services, as described in the OGE 278¢ Form that was

provided to the Committee after undergoing review by the Office of Government Ethics, is

identified as legal services.

B. Please explain the extent to which your firm’s compensation from Cadiz is based on
agency or judicial actions and milestones,

Response: | am not the lead attorney for Cadiz Inc. at my firm. While my private law firm
does not publically discuss fee agreements, it is my understanding that the stock arrangement
you reference is freely available on the world wide web as part of 8-K filings by Cadiz Inc.

C. Since November of 2016 have you discussed or otherwise communicated about any
issue or project that Cadiz Inc. has an interest in with any member of the following:

1. The Presidential Transition Team, and if so who?

Response: No

2. Executive branch employees (including political officials), and if so who?
Response: No.

3. Members of Congress or their staff, and if so who?

Response: No

(NS
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U.S. Senate Committee on Energy and Natural Resources
May 18,2017 Hearing
The Nomination of Mr. David Bernhardt to be Deputy Secretary of the Interior

D. Did you or members of your firm advise or in any way have involvement in the
appearance of the Cadiz Water Conveyance Project on the Preside-Elect’s Priority
List of Emergency and National Security Projects?

Response: [ had no involvement with the appearance of the Cadiz Water Conveyance
Project on the “Preside-Elect’s Priority List of Emergency and National Security Projects,”
and I do not know if that is a document developed by the Presidential transition.

E. Do you believe that you or your firm’s advocacy or work on behalf of Cadiz Inc. in
any way influenced the Bureau of Land Management’s issuance of the Instruction
Memorandum on March 29, 2017, rescinding the Washington Office Instruction
Memorandum Ne. 2014-122—either directly or indirectly?

Response: The nature of my services to Cadiz Inc is addressed in the materials that | have
provided to the Committee that were reviewed and certified by the Office of Government
Ethics. 1did not engage in regulated lobbying for this client under the Lobbying Disclosure
Act of 1995, however, to the extent members of my firm did, their activities are disclosed
and publically available at www.House.gov.

F. Have you or your firm received any compensation of any kind from Cadiz Inc.,
including additional shares of stock, since November of 2016? If so, is this
compensation in any way reflected in the pay, equity, or bonuses you have received
from Brownstein to date? Will the pro rata partnership distribution you receive
upon your withdrawal from your firm reflect any fees or other form of
compensation paid by Cadiz?

Response: As previously stated, my private law firm does not publically discuss the fee
agreements of our clients. To the extent that any revenues were received at our firm,
expenses are paid and then funds are saved for contingencies and bonus pools, and a monthly
distribution to partners is determined. If a monthly distribution is determined, I receive a
pro-rata share of the distribution based upon my placement in the firm, Any pro-rata
distribution would not include any value from any stock identified in Cadiz Inc’s stock price.

G. Will you recuse yourself from working on any matter in which Cadiz Inc. has as
interest or on which you have worked on behalf of Cadiz Inc., for the duration of
your service, if confirmed?

Response: [ believe that public trust is a public responsibility, that maintaining an ethical
culture is important, and that it starts at the top. 1 will fully comply with the ethics agreement
that I signed. In addition, as we discussed at the hearing, for the duration of my service at the
Department, [ intend to actively seek and consult with the Department’s Designated Agency
Ethics Official regarding any particular matters involving specific parties of former clients or
3
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U.S. Senate Committee on Energy and Natural Resources
May 18, 2617 Hearing
The Nomination of Mr. David Bernhardt to be Deputy Secretary of the Interior

entities represented by my former firm. T will install a robust screening process, should one
not exist within the office.

In addition, on May 4, 2017, the Committee received correspondence from the General
Counsel of the United States Office of Government Ethics, David J. Apol.

Mr. Apol’s correspondence included an enclosure of the “ethics agreement outlining the
actions that the nominee [David Bernhardt] will undertake to avoid conflicts of interest.”
Further, General Counsel Apol explained, “we {the Office of Government Ethics] believe
that this nominee [David Bernhardt} is in compliance with the applicable laws and
regulations governing conflicts of interest.”

Finally, | have reviewed some of the prior ethics agreements provided to the Committee in
the past. There is a striking degree of consistency between the ethics agreement that |
provided to and that was certified by Mr. Apol, and the agreements provided by other
nominees to positions within the Department of the Interior who also worked in large private
law firms representing similar clients, and in some cases the same clients. Indeed, nominees
with very similar ethics agreements were favorably reported out of the Committee
subsequent to the publication of the Inspector General’s Report you referenced in your recent
letter to me. Copies of two such ethics agreements are attached to this document.

Given General Counsel Apol’s determination that the ethics agreement I signed complies
with the Office of Government Ethics’ regulations and the applicable laws governing
conflicts of interest, as well as the obvious similarity between that ethics agreement and those
previously found by the Committee to be sufficiently clear to proceed with the nominations,
with your personal support, I reaffirm to you that | will comply with the ethics agreement
that [ have signed.
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U.S. Senate Committee on Energy and Natural Resources
May 18, 2017 Hearing
The Nomination of Mr. David Bernhardt to be Deputy Secretary of the Interior

Question 2: Westlands Water District

Regarding the Westlands Water District, please answer the following:

A. In what court cases and litigation have you represented the Westlands Water
District? Please list the cases and their subject matter.

Response:
Case Name Case # Subject
Westlands Water District v. 109 Fed. CL. 177 | Water district’s claims against the
United Sates 12-cv-0012 government for alleged breaches of
purported contractual obligation to
provide drainage to the district.
San Luis & Delta-Mendota 776 F.3d 971 Action pertaining to a formal Biological
Water Authority; Westlands | 09-cv-1053-LJO- | Opinion (“BiOp”) developed by the
Water District v. Locke DLB Commerce Department’s National
US Dist. Court of | Marine Fisheries Services pursuant to the
Eastern CA Endangered Species Act.
Appeal: 12-

15144, 15289,
15290, 15291,
15293, 15296

B. During what dates were you registered as a lobbyist for the Westlands Irrigation

District?

Response: This information is addressed in the response I have provided to question 20 of
the Statement for Completion by Presidential Nominees. In addition, this information is
publically available at www.house.gov.

C. On what matters did you lobby for on behalf of the Westlands Water District?

Response: Potential legislation related to the Bureau of Reclamation.
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U.S. Senate Committee on Energy and Natural Resources
May 18,2017 Hearing

The Nomination of Mr. David Bernhardt to be Deputy Secretary of the Interior

D. Did you lobby or otherwise advise on any legislative language pertaining to the
operation of the Central Valley Project or any related Biological Opinions on behalf
of the Westlands Water District in 2016?

Response: [ was a registered lobbyist for Westlands Water District until November 2016. |
was one of many attorneys across the United States who responded to technical drafting
requests made by offices in the U.S. House of Representatives and U.S. Senate from
members of both political parties. In that capacity, and upon their request, I provided
technical drafting assistance.

E. Did you advise any Members of Congress or their staff on such language after
November 18, 2016?

Response: 1 have not engaged in regulated lobbying on behalf of Westlands Water District
after November 18", 2016.

F. Please provide complete records to the Committee on Energy and Natural
Resources of any communications you had with any employee of Congress, the
Presidential transition team or executive branch after November 18, 2016.

Response: 1 am in full compliance with all disclosures and requirements required by the
U.S. Senate for consideration as a presidential nominee, including the form entitled
Statement for Completion by Presidential Nominees for the Senate Energy and Natural
Resources Committee, the clearances required by the Office of Government Ethics and the
ethics experts with the Department of the Interior's Ethics Office, and the background
investigation by the Federal Bureau of Investigation. It is my understanding that these
disclosures are entirely consistent with the past practice for nominees considered and
reported favorably by this Committee on a bipartisan basis with the same background in a
private law practice, including those who participated on a voluntary basis in presidential
transitions.

G. As an employee and sharcholder in Brownstein, have you or will you receive any
compensation or financial benefits of any kind from the fees collected from
Westlands Water District since November 18, 2016?

Response: As previously stated, my private law firm does not publically discuss the fee
agreements of our clients. To the extent that any revenues were received at our firm,
expenses are paid and then funds are saved for contingencies and bonus pools, and a monthly
distribution to partners is determined. If a monthly distribution is determined, | receive a
pro-rata share of the distribution based upon my placement in the firm.
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H. Will you recuse yourself from working on any matter in which the Westlands
Water District has an interest or on which you have worked on for Westlands for
the duration of your service, if confirmed?

Response: [ believe that public trust is a public responsibility and that maintaining an ethical
culture is important. 1 will fully comply with the ethics agreement that I have signed. Asl
explained at the hearing, for the duration of my service I intend to actively seek and consult
with the Department’s Designated Agency Ethics Official regarding any particular matters
involving specific parties of former clients or entities represented by my former firm. 1 will
install a robust screening process, should one not exist within the office.

That said, on May 4, 2017, the Committee on Energy and Natural Resources received
correspondence from the General Counsel of the United States Office of Government Ethics,
David J. Apol.

Mr. Apol’s correspondence included an enclosure of the “ethics agreement outlining the
actions that the nominee [David Bernhardt] will undertake to avoid conflicts of interest.”
Further, General Counsel Apol explained, “we [the Office of Government Ethics] believe
that this nominee [David Bernhardt] is in compliance with the applicable laws and
regulations governing conflicts of interest.”

In addition, [ have reviewed some of the prior ethics agreements provided to the Committee
in the past. There is a striking degree of consistency between the ethics agreement that [
provided to, and that was certified by, Mr. Apol and the agreements provided by other
nominees to positions within the Department of the Interior who also worked in large private
law firms representing similar clients, and in some cases the same clients. Indeed, nominees
with very similar ethics agreements were favorably reported out of the Committee
subsequent to the publication of the Inspector General’s Report you referenced in your recent
letter to me. Copies of two such ethics agreements are attached to this correspondence.

Given General Counsel Apol’s determination that the ethics agreement [ signed complies
with the Office of Government Ethics’ regulations and the applicable laws governing
conflicts of interest, as well as the obvious similarity between that ethics agreement and those
previously found by the Committee to be sufficiently clear to proceed with the nomination,
with your personal support, I reaffirm to you that | will comply with the ethics agreement
that I have signed.
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1. Will you recuse yourself from working on any matter pertaining to the Central
Valley Project for the duration of your service, if confirmed?

Response: As [ have stated above, I believe that public trust is a public responsibility and
that maintaining an ethical culture is important. 1 will fully comply with the ethics agreement
that [ have signed. For the duration of my service, | intend to actively seek and consult with
the Department’s Designated Agency Ethics Official regarding particular matters involving
specific parties of former clients or entities represented by my former firm. In addition, I will
install a robust screening process, should one not exist within the office.

J. Will you recuse yourself from working on any matter pertaining to the
Endangered Species Act and any relevant Biological Opinions that relate to the
operation of the Central Valley Project for the duration of your service, if
confirmed?

Response: 1 believe that public trust is a public responsibility. I believe that maintaining an
ethical culture is important. [ will fully comply with the ethics agreement that I signed. For
the duration of my service, I intend to actively seek and consult with the Department’s
Designated Agency Ethics Official regarding particular matters involving specific parties of
former clients or entities represented by my former firm. In addition, I will install a robust
screening process, should one not exist within the office.

Question 3: Conflicts of Interest

On May 11, 2016, I sent you a letter asking you to clarify what steps you will take to
avoid conflicts of interest. You have not responded. Please provide a written response to
the questions contained in that letter, which were:

A. Please identify, with specificity, which particular matters involving your clients are
currently pending before the Department, and any additional enes you believe may
come before the Department within the next two years, which you understand your
ethics agreement commits you to not participate in.

B. With respect to each of these matters, please identify “precisely what measure will
be undertaken” to avoid an actual or apparent conflict of interest.

Response to A. and B.: Seven days before you sent your correspondence to me asking these
questions, the Committee on Energy and Natural Resources had received correspondence
from the General Counsel of the United States Office of Government Ethics, David J. Apol.

Mr. Apol’s correspondence included an enclosure of the “ethics agreement outlining the
actions that the nominee [David Bernhardt] will undertake to avoid conflicts of interest.”
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Further, General Counsel Apol explained, “we [the Office of Government Ethics] believe
that this nominee [David Bernhardt] is in compliance with the applicable laws and
regulations governing conflicts of interest.”

In addition, I have reviewed some of the prior ethics agreements provided to the Committee
in the past. There is a striking degree of consistency between the ethics agreement that |
provided to, and that was certified by, Mr. Apol and the agreements provided by other
nominees to positions within the Department of the Interior who worked in large private law
firms representing similar clients, and in some cases the same clients. Indeed, nominees with
very similar ethics agreements were faverably reported out of the Committee subsequent to
the publication of the cited Inspector General’s Report you referenced in your recent letter to
me. Copies of two such ethics agreements are attached to this correspondence.

Given General Counsel Apol’s determination that the ethics agreement I signed complies
with the Office of Government Ethics’ regulations and the applicable laws governing
conflicts of interest, as well as the obvious similarity between that ethics agreement and those
the Committee previously found sufficiently clear to proceed with the nomination, with your
personal support, [ reaffirm that I will comply with the ethics agreement that I have signed.

In addition, as a general matter, it is my experience that the focus of the chief operating
officer of the Department of the Interior will generally not be on particular matters involving
specific parties. However, I intend to implement a robust screening process and work closely
with the Designated Agency Ethics Official to ensure that I am implementing best practices
in my office for the duration of my tenure, should I be confirmed.

C. You reserve the right, in your ethics agreement, to seek a waiver from your recusals
in accordance with S C.F.R, § 2635.502(d). Under what circumstances would you
seek such a waiver? Would you commit to making any such waiver request public?

Response: [ do not know under what circumstances I might seek a waiver because I do not
anticipate doing so. However, should I seek a waiver from the Designated Agency Ethics
Official, I will discuss whether such a request should be made public.
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D. You were widely reported in the press as heading President-elect Trump’s
transition team for the Department of the Interior, but make no mention of it in
your questionnaire.

1. Did you serve on President-elect Trump’s transition team for the
Department of the Interior? If so, in what capacity? Beginning when and
ending when?

2. Were you compensated for your service on the transition team?

3. Were you still employed by your law firm while serving on the transition
team? Were you still receiving compensation from your law firm while
working for the transition team?

4. Did you sign the transition team’s ethics pledge? If so, please provide a
copy.

Response to D1-4: I served on the President’s transition team throughout the transition as a

part-time, unpaid volunteer from approximately September 19™ through the inauguration.

Question number § of the Committee’s Statement for Completion by Presidential Nominees,

which I was asked by the Committee to complete, requests material related to employment
positions held since college. I fully responded to that question. In addition, my response is
consistent with the personal statement of other nominees who have come before this

Committee, reported participation in the transition activities of prior administrations, but did

not cite any transition activities in response to the employment question.

While I am unable to provide you copy of any ethics agreement [ signed for that service, it is

my understanding that one version of a Trump For America Ethical Code of Conduct is
publically available through the world wide web at
hitp://www.wsi.com/public/resources/documents/ethicscode.pdf.
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Question 4: Recusals from Conflicts of Interest

A. Do you believe that your representation of some of your clients—Ilike Westlands
or Cadiz—has been so substantial that a reasonable person might question your
impartiality beyond the one-year period in your recusal agreement and the two-year
period in your ethics pledge under President’s Trump executive order?

Response: No, nor do I believe would a reasonable person, after a 2 year period.

B. Would you be willing to recuse yourself from particular matters involving those
clients for the duration of your tenure at the Interior Department?

Response: [ believe that public trust is a public responsibility and that maintaining an ethical
culture is important. [ will fully comply with the ethics agreement that I signed. As I stated
at the hearing, for the duration of my service I intend to actively seek and consult with the
Department’s Designated Agency Ethics Official regarding particular matters involving
specific parties of former clients or entities represented by my former firm. In addition, T will
install a robust screening process, should one not exist within the office.

That said, on May 4, 2017, the Committee on Energy and Natural Resources received
correspondence from the General Counsel of the United States Office of Government Ethics,
David J. Apol.

Mr. Apol’s correspondence included an enclosure of the “ethics agreement outlining the
actions that the nominee [David Bernhardt] will undertake to avoid conflicts of interest.”
Further, General Counsel Apol explained, “we [the Office of Government Ethics] believe
that this nominee [David Bernhardt] is in compliance with the applicable laws and
regulations governing conflicts of interest.”

In addition, I have reviewed some of the prior ethics agreements provided to the Committee
in the past. There is a striking degree of consistency between the ethics agreement that 1
provided to, and that was certificd by, Mr. Apol and the prior agreements provided by other
nominees to positions within the Department of the Interior who worked in large private law
firms representing similar clients, and in some cases the same clients. Indeed, nominees with
very similar ethics agreements were favorably reported out of the Committee subsequent to
the publication of the Inspector General’s Report you referenced in your recent letter to me.

Given General Counsel Apol’s determination that the ethics agreement [ signed complies
with the Office of Government Ethics’ regulations and the applicable laws governing
conflicts of interest, as well as the obvious similarity between that ethics agreement and those
the Committee previously found sufficiently clear to proceed with the nomination, with your
personal support, I reaffirm that I will comply with the ethics agreement that [ have signed.
1t
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Question 5: Service on the Presidential Transition Team

Regarding your service on the Presidential Transition Team for Donald J. Trump, please
answer the following questions:

A. Did you discuss any matter or issue for which you or your firm provide legal or
lobbying services with the Presidential Transition Team? If so, what matters or
issues? Please list them.

Response: | was not involved in any particular transition matter for which 1 or my firm
provided legal or lobbying services.

B. As alawyer, do you believe that a Presidential transition team’s non-disclosure
agreement authorizes the withholding of infermation from Congress?

Response: No.

Question 6: Antiquities Act

Do you agree with President Trump that the use of the Antiquities Act to designate
national monuments is an “egregious abuse of federal power?” If so, please provide
specific examples of national monuments designations that you believe reflect an abuse of

federal power.

Response: As | stated at my hearing, any decisions on monument designations will be made
by President Trump. He has stated that public outreach and proper coordination with state,
tribal, and local officials and other relevant stakeholders are key elements of any designation,
and | agree with this view. I understand that Secretary Zinke is currently reviewing certain
monurnent designations made since 1996. If confirmed, I will support the Secretary and

President as appropriate.
Question 7: Offshore Drilling

A. Please provide a list of the clients for which you have provided lobbying or
litigation services since January 20609, on matters pertaining to federal leasing
policies on the Outer Continental Shelf. Please identify the matters on which you
lobbied and the litigation in which you represented each client.

Response: Please see question 20 of the Statement of Completion by Presidential Nominees,
which references Cobalt International Energy Incorporated. 1have also represented the
National Oceans Industry Association as a defendant intervenor in a federal district court

case in the United States District Court for the District of Columbia, where judgement was
12
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entered on March 12, 2014,
B. Please identify which clients lobbied or litigated on each of the following:

(1) The rule entitied "Oil and Gas and Sulfur Operations in the Outer Continental Shelf-
Blowout Preventer Systems and Well Control" 81 Fed. Reg. 25888 (April 29, 2016);

(2) The proposed rule entitled "Air Quality Control, Reporting, and Compliance," 81 Fed
Reg 19718 (April 5, 2016);

(3) NOAA's Technical Memorandum NMFS-OPR-55 of July 2016 (Technical Guidance for
Assessing the Effects of Anthropogenic Sound on Marine Mammal Hearing); and

(4) The Final Rule entitled "0il and Gas and Sulfur Operations on the Outer Continental
Shelf—Requirements for Exploratory Drilling on the Arctic Outer Continental Shelt,” 81 Fed
Reg. 46478 (July 15, 2016).

Response: As described in my Statement for Completion by Presidential Nominees, | have
not engaged in regulated lobbying activities regarding such issues since 2013, nor have |
litigated on any of the matters described in 1-4,

C. Did you advise the Presidential Transition Team on matters pertaining to
Federal Offshore Leasing policy? If so, please provide any written documentation
associated with the policies you advocated.

Response: My role did not include advocacy.

D. Given your previous activitics lobbying and litigating on matters relevant to
federal offshore leasing policies, will you recuse yourself from activities undertaken
by the Department pursuant to the Executive Order issued April 28, 2017, entitled
“fmplementing an America-First Offshore Energy Strategy”?

Response: [ believe that public trust is a public responsibility and that maintaining an ethical
culture is important. If I am confirmed, I will seek the guidance of the Designated Agency
Ethics Official regarding all actions that I must take to comply with my ethics agreement. 1
will fully comply with the ethics agreement I signed. Moreover, for the duration of my
service I intend to actively seek and consult with the Department’s Designated Agency
Ethics Official, regarding particular matters involving specific parties of former clients or
entities represented by my former firm. In addition, I will install a robust screening process,
should one not exist within the office.
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That said, on May 4, 2017, the Committee on Energy and Natural Resources received
correspondence from the General Counsel of the United States Office of Government Ethics,
David J. Apol.

Mr. Apol’s correspondence included an enclosure of the “ethics agreement outlining the
actions that the nominee [David Bernhardt] will undertake to avoid conflicts of interest.”
Further, General Counsel Apol explained, “we [the Office of Government Ethics] believe
that this nominee [David Bernhardt] is in compliance with the applicable laws and
regulations governing conflicts of interest.”

in addition, I have reviewed some of the prior ethics agreements provided to the Committee
in the past. There is a striking degree of consistency between the ethics agreement that 1
provided to, and that was certified by, Mr. Apol and the prior agreements provided by other
nominees to positions within the Department of the Interior who worked in large private law
firms representing similar clients, and in some cases the same clients. Indeed, nominees with
very similar ethics agreements were favorably reported out of the Committee subsequent to
the publication of the Inspector General’s Report you referenced in your recent letier to me.

Given General Counsel Apol’s determination that the ethics agreement I signed complies
with the Office of Government Ethics’ regulations and the applicable laws governing
conflicts of interest, as well as the obvious similarity between that ethics agreement and those
the Committee previously found sufficiently clear to proceed with the nomination, with your
personal support, I reaffirm that | will comply with the ethics agreement that [ have signed.

E. Do you support the current moratorium in relation to offshore drilling in the
Eastern Gulf of Mexico?

Response: [ am aware that, in response to the President’s recent Executive Order on the
Outer Continental Shelf, Secretary Zinke issued a Secretarial Order 3350 directing the
Bureau of Ocean Energy Management to review and develop a new five-year plan. 1 support
the President’s and Secretary’s actions to examine new leasing opportunities within the OCS
in order to advance the Administration’s energy agenda.

F. Do you support extending this moratorium?
Response: As discussed in the response to the previous question, 1 support the President’s

and Secretary’s actions aimed at increasing offshore production while balancing conservation
objectives.
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Question 8: Congressional Requests

I would like to clarify how you intend to treat Congressional requests for
information. When you were the Director of the Office of Congressional and Legislative
Affairs under President Bush, in 2003 you responded to the committee’s ranking member
that you were processing his request for information in accordance with the Freedom of
Information Act, and that you were withholding information not subject to disclosure
under that Act.

A. If confirmed as Deputy Secretary, what standard will you use in determining how to
handle requests for information from Members of Congress? What kinds of
information do you believe are exempt from disclosure when responding to
Congressional requests for information?

Response: The Department itself needs to carefully weigh every request from Congress and
ensure it is meeting the needs of Congress to facilitate harmonious relationships with you and
this Committee. As 1 stated in 2006, my personal view is that the Department of the Interior
needs to provide full disclosure to Members of Congress, subject to the Department of
Justice's guidelines. In 1998, the Chief of Staff for the Secretary of the Interior promulgated
guidance for the Department and stated in that guidance that was to treat requests from
individual members under FOIA. Since that time, | have reviewed the Department of
Justice's guidelines and 1 think that the Department’s 1998 guidance missed a number of
caveats that were contained within the Department of Justice’s guidelines.

B. Does the Administration have a formal or informal policy of not responding to
requests for information from Democratic Members of Congress?

Response: Not to my knowledge.

C. Will you commit to responding in a timely manner fo all Congressional questions or
informational requests, whether submitted by a Republican or Democratic
member?

Response: [ expect the Office of Congressional Affairs to make its best efforts to do so.
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Question 9: Use of Public Lands

A. Do you believe that extractive development (such as oil, gas, mining etc.) is
inherently a better use of our public lands than using those lands for conservation
or outdoor recreation use? Can you provide any specific examples of where you
have advocated conservation or recreation purposes over development of specific
public lands?

Response: | do not believe that extractive development is an inherently better use. A
specific example of advocating for conservation was the resolution of the National Park
Service claims for the Black Canyon of the Gunnison reserved water rights.

B. Is there any case of suspending energy or mineral extraction on federal lands that
you would support, and, if so, what would be an appropriate case for a Secretary or
President to do so?

Response: [ am in agreement with Secretary Zinke that development can and should be
conducted in accordance with the principles of multiple use. If confirmed, [ will work with
the Secretary to balance uses, including hunting, fishing, hiking, and other forms of
recreation, which play an important role on public lands.

Question 10: Impact of Trump Budget Proposal

The President’s initial budget request for the Department of the Interior is $11.6
billion for FY 2018, a $1.5 billion or 12 percent decrease from the currently enacted
spending level. If confirmed as Deputy Secretary, you will be the chief operating officer for
the department. What would the impact be of a 12 percent budget cut be on the
department, including on tribal programs, on national park operations, and other key
agency programs?

Response: The impact of such a cut would depend on how the 12 percent cut was allocated
or structurgd, which is information that [ do not have access to at this time.
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Question 11: Hardrock Mining

Hardrock mines pay no federal reclamation fee, unlike coal mines. Nor do they
pay any royalty. In his confirmation hearing, Secretary Zinke stated that “this is where we
need to have the discussion. [...] And I’ll be glad to work with you en it because it needs to
be fair.” Do you agree with Secretary Zinke that hardrock mines on federal land should
get a similar treatment to keep our policies fair?

Response: [ agree with Secretary Zinke that we should have the discussion and that it needs
to be fair.

Question 12: Coal Moratorium

On March 29, Secretary Zinke ended a moratorium on federal coal leasing and
all work on a programmatic environmental impact statement (EIS) begun under Secretary
Jewell. Last week, a group of states sued the Department for violating the National
Environmental Policy Act, given the Secretary’s claim that “the public interest is not
served” by continuing the BLM’s scientific review. Given your experience with the
Department’s alternation of scientific conclusions under Secretary Norton, do you think it
is credible or legally defensible for the Department to ignore the science already reviewed
by the BLM in its January scoping report?

Response: [ reject the premise of your question, and I have not reviewed the referenced
report. Should [ be confirmed, | would be happy to opine. [ am skeptical that “science” was
ignored.

Question 13: Coal

On March 29, 2016, Secretary Zinke announced that a comprehensive review of
the federal coal program would be terminated, along with lifting a moratorium on
significant new coal leases pending the outcome of that review.

A. Do you agree that the federal coal leasing program is flawed and needs to be
modernized, consistent with two decades or more of independent audits and
evaluations?

Response: I believe that most programs, including the coal program, could be modernized
and improved, but I have not reviewed the mentioned reports.
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B. Will you commit to addressing these long-standing problems and ensure that
Americans receive a fair economic return for these public resources before
significant new leasing occurs?

Response: | am committed to ensuring that American taxpayers receive a fair return for
public resources.

Question 14: Improving BLM Oil and Gas Permitting Practices

In a recently published report, the GAO identified insufficiencies in the BLM’s
practices with respect to the development of oil and gas on Federal lands. In particular,
after investigating 42 BLM offices, the GAO found that the extent to which the BLM
approves requests for exceptions to environmental lease and permit requirements is
unknown. The BLM doesn’t keep records of who actually submits exception requests, nor
does it keeps records of request determinations — which raises the question of whether the
agency can meet its statutory environmental responsibilities. The same is true for
inspections. The GAO found that the BLM didn’t use data from site inspections to evaluate
whether its permit process was protecting the environment. The BLM doesn’t have
procedures or guidance on how inspections should be documented and how inspection data
should be used. Further, the BLM doesn’t always include the public during the permitting
stage of development. The GAO found that by not allowing the public to participate in
drilling decisions derived from the prior public planning process, the BLM created a set of
conditions that allow poor drilling practices to continue to go unchecked. Will you commit
to continuing the Department’s work to implement the recommendations of the GAO with
respect to these issues and improving these processes?

Response: If [ am confirmed, [ can commit that the Department will consider the GAO’s
recommendations and incorporate them, as appropriate.

Question 15: Onshore Oil and Gas Royalties

A. Do you believe that Americans are getting a fair return under the current valuation
rules for production of oil and gas on federal lands?

Response: | am informed that Secretary Zinke has tasked the Royalty Policy Committee to
determine whether taxpayers are getting a fair return and I look forward to the results.
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B. Can you tell me how, if confirmed, you will work with Secretary Zinke to achieve a
common goal of ensuring a fair return to taxpayers?

Response: 1agree that we must ensure taxpayers are getting a fair return. As stated
previously, if confirmed I look forward to learning the results of the Royalty Policy
Committee’s efforts.

Question 16: BLM Master Leasing Plans

Master leasing plans (MLPs) were designed to provide a legal framework for
evaluating oil and gas proposals, in particular because as recently as 2009, BLM staff
“pelieved they were required by law to give greater deference to mineral leasing proposals
than to the protection of other land uses...” Do you agree that MLPs are necessary in
removing ambiguity around multiple land use?

Response: [agree that clear guidance is a necessary component of successful policies, 1
would need to learn more about the framework to provide a meaningful response to this
question. If I am confirmed [ would be happy to get up to speed on the issue and meet with
you to discuss it further.

Question 17: Taylor Energy

A. Tf confirmed, will you ensure that Taylor Energy will remain financially responsible
to respond to the ongoing oil discharge from the well?

B. Since your firm worked directly with Taylor Energy, will you recuse yourself from
all future work on this topic since you advocated for one particular outcome in the
past?

Response to A and B: [ believe that public trust is a public responsibility and that
maintaining an ethical culture is important. If I am confirmed, I intend to seck the guidance
of the Designated Agency Ethics Official regarding all actions that | need to take to comply
with my cthics agreement. I will fully comply with the ethics agreement I signed. Moreover,
for the duration of my service, | intend to actively seek and consult with the Department’s
Designated Agency Ethics Official regarding particular matters involving specific parties of
former clients or entities represented by my former firm. In addition, I will install a robust
screening process, should one not exist within the office.

That said, on May 4, 2017, the Committee on Energy and Natural Resources received
correspondence from the General Counsel of the United States Office of Government Ethics,
David J. Apol.
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Mr. Apol’s correspondence included an enclosure of the “ethics agreement outlining the
actions that the nominee [David Bernhardt] will undertake to avoid conflicts of interest.”
Further, General Counsel Apol explained, “we [the Office of Government Ethics] believe
that this nominee [David Bernhardt] is in compliance with the applicable laws and
regulations governing conflicts of interest.”

In addition, I have reviewed some of the prior ethics agreements provided to the Committee
in the past. There is a striking degree of consistency between the ethics agreement that |
provided to, and that was certified by, Mr. Apol and the agreements provided by other
nominees to positions within the Department of the Interior who worked in large private law
firms representing similar clients, and in some cases the same clients. Indeed, nominees with
very similar ethics agreements were favorably reported out of the Committee subsequent to
the publication of the Inspector General’s Report you referenced in your recent letter to me,
Copies of two such ethics agreements are attached to this correspondence.

Given General Counsel Apol’s determination that the ethics agreement | signed complies
with the Office of Government Ethics’ regulations and the applicable laws governing
conflicts of interest, as well as the obvious similarity between that ethics agreement and those
the Committee previously found sufficiently clear to proceed with the nomination, with your
personal support, I reaffirm that I will comply with the ethics agreement that | have signed.

Question 18: Arctic

You recently served as Counsel to the State of Alaska in State of Alaska v.
Jewell, et al, which challenged the Department of the Interior’s decision to deny the state a
permit for exploratory oil and gas studies in the 1002 section of the Arctic National Wildlife
Refuge. Due to your inability to maintain impartiality on this issue, will you recuse yourself
from issues relating to drilling in the Arctic National Wildlife Refuge?

Response: [ reject the premise of your question, which appears to be that litigation on a
particular legal question regarding whether the lawfulness of Department of the Interior
actions creates a presumption of permanent partiality on different matters. I believe that
public trust is a public responsibility and that maintaining an ethical culture is important. If ]
am confirmed, I will seek the guidance of the Designated Agency Ethics Official regarding
all actions that [ need to take to comply with my ethics agreement. [ will fully comply with
the ethics agreement I have signed. For the duration of my service, [ intend to actively seek
and consult with the Department’s Designated Agency Ethics Official regarding particular
matters involving specific parties of former clients or entities represented by my former firm.
In addition, I will install a robust screening process, should one not exist within the office.

20
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Moreover, on May 4, 2017, the Committee on Energy and Natural Resources received
correspondence from the General Counsel of the United States Office of Government Ethics,
David J. Apol.

Mr. Apol’s correspondence included an enclosure of the “ethics agreement outlining the
actions that the nominee [David Bernhardt] will undertake to avoid conflicts of interest.”
Further, General Counsel Apol explained, “we [the Office of Government Ethics] believe
that this nominee [David Bernhardt] is in compliance with the applicable laws and
regulations governing conflicts of interest.”

In addition, | have reviewed some of the prior ethics agreements provided to the Committee
in the past. There is a striking degree of consistency between the ethics agreement I provided
to, and that was certified by, Mr. Apol and the prior agreements provided by other nominees
to positions within the Department of the Interior who worked in large private law firms
representing similar clients, and in some cases the same clients. Indeed, nominees with very
similar ethics agreements were favorably reported out of the Committee subsequent to the
publication of the Inspector General’s Report you referenced in your recent letter to me.
Copies of two such ethics agreements are attached to this correspondence.

Given General Counsel Apol’s determination that the ethics agreement I signed complies
with the Office of Government Ethics’ regulations and the applicable laws governing
conflicts of interest, as well as the obvious similarity between that ethics agreement and those
the Committee previously found sufficiently clear to proceed with the nomination, with your
personal support, [ reaffirm that [ will comply with the ethics agreement that [ have signed.

Question 19; Bush Administration Scandals

During your time as Solicitor at the Department of the Interior under President
George W. Bush, the Deputy Assistant Secretary for Fish, Wildlife and Parks—Julie
MacDonald—resigned her position after being found to have committed unethical
activities, specifically pressuring Fish and Wildlife Service scientists to alter findings and
data to suit political ends in regards to Endangered Species Act determinations. In the
Inspector General’s report on this scandal, it was pointed out that you had been very
involved in ESA decisions and were the person who would make final decisions on such
matters should a dispute arise. Can you give an account of your involvement in tampering
with scientific findings and in the Julie MacDonald issue on the whole? Do you currently
work with Ms. MacDonald in her role with Westlands Water District?

Response: | became involved with matters related to the Endangered Species Act because
the listing, critical habitat, and litigation defense process seemed broken as I evaluated the
work of the Office of the Solicitor. The implementation program, from a legal review
process, was a mess. Indeed, it is demonstrated in the report you reference that some lawyers
21
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in the Solicitor’s Office had found packages drafted in the field and region to be not legally
sufficient for years — and not merely as result of the actions of the Deputy Assistant
Secretary. [ thought this was a serious problem, and T knew improvements to the Office of
the Solicitor’s role were necessary to support these decisions. As a result of reaching this
conclusion, 1 took various steps to address the challenges shortly after I was sworn in as
Solicitor. For example, one of my first acts as Solicitor was to provide clear direction on
what it meant to complete a legal review as an office of the Solicitor attorney, and my
expectations as to how issues should be elevated to reach resolution if the bureau’s client
representatives were not accepting the legal advice that was provided. In addition, I began an
effort to evaluate certain questions to evaluate the defensibility of legal positions that did not
appear successful and to address other questions the U.S. Fish and Wildlife Service seemed
to be grappling with.

I was not involved in tampering with scientific findings, and any such inference is wrong.

As I explained, 1 put in place mechanisms to ensure that lawyers’ comments on flawed
packages were elevated through the ranks all the way to the Deputy Secretary, if necessary,
to ensure such matters were resclved. It is concerning that such mechanisms appear to have
not remained in place in recent years,

I am not aware of any referenced role Ms. MacDonald has with Westlands Water District.
Question 20: Maintaining Public Lands

Secretary Zinke has stated plainly to this committee that he will not sell or
transfer our public lands. Will you alse commit to keeping our public lands in the federal
estate?

Response: | share Secretary Zinke’s opposition to the sale or wide scale transfer of federal
lands. As the Secretary offered in his written responses to this Committee, “.. .there are some
situations in which commitments have previously been made, inholdings need to be swapped
or exchanged, or land banks are well situated to address the needs of growing urban areas,
where limited transfer is appropriate.” | would need to review such proposals before making
any decisions.
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Question 21: Methane

As you know, the BLM Methane and Natural Gas Waste Prevention rule is in
effect after some in Congress failed last week to nullify the rule under the Congressional
Review Act.

A. Prior to your service on the President-elect’s transition team, did you engage in
lobbying on behalf of oil and gas clients on this rule?

Response: No, | have not engaged in regulated lobbying on this issue.

B. What are your plans for effectively implementing this rule to ensure producers do
not waste valuable energy resources we all own, while exercising the considerable
flexibility built into the rule fo contain the costs of compliance.

Response: I echo the Secretary’s commitment to ensuring that the American taxpayers get a
fair return from natural resource development on federal lands. If confirmed, I will support
the Secretary’s efforts to review this regulation, in addition to other programs at the
Department, and to evaluate whether there are opportunities to ensure that fair return is
captured.

Question 22: Wilderness

Our nation’s public lands are incredible assets to the country that support a
booming outdoor recreation economy as well as clean air, clean water, and healthy
ecosystems for wildlife. At the core of these public Jands are the designated wilderness
areas across the country that provide the most rugged, wild, outdoor experiences one can
have.

Will you commit as Deputy Secretary of Interior to protecting and enhancing
these incredible places so that their wilderness values are upheld for all future generations
of Americans to enjoy?

Response: Like you, in general, I find wilderness areas to provide the most rugged wild

outdoor experiences one can have, and I believe they provide special solitude and enjoyment
today and into the future.
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Question 23: Tribal Consultation

Tribal Consultation is governed by Executive Order 13175 and requires
consultation with tribes on all “Policies that have tribal implications,” including
“regulations, legislative comments or proposed legislation, and other policy statements or
actions that have substantial direct effects on one or more Indian tribes, on the relationship
between the Federal Government and Indian tribes, or on the distribution of power and
responsibilities between the Federal Government and Indian tribes.” Will you fully comply
with and Tribal consultation requirements and ensure that the Department will conduct
meaningful tribal consultation on all policies that have tribal implications?

Response: As 1 indicated at the hearing, 1 appreciate the importance of tribal consultation,
take consultation seriously, and commit to consult with tribes.

Question 24: Trust responsibility to Tribes

The federal government has moral and legal obligations to uphold its treaty and
trust responsibilities to Native Americans and engage with tribes on a government-to-
government basis, This government-to-government relationship is the basis for tribal
consultation, the process by which the United States engages in 2 meaningful, good-faith
dialogue with tribes. Interior, by virtue of its role in Native American affairs, plays a
prominent part in how the government engages in tribal consultation.

A. If confirmed, will you uphold the federal trust responsibility and ensure that tribes
are provided with adequate government-to-governinent consultation on any issue
that may affect them?

B. In the wake of the Dakota Access Pipeline, three federal agencies, including Interior,
published a report in January 2017 entitled, “Improving Tribal Consultation and
Tribal Involvement in Federal Infrastructure Decisions.” The subject of months-
fong consultation across Indian country, this report sets forth a number of
recommendations to improve the process for permitting and infrastructure
development. What steps do you intend to take to incorporate this repeort into the
agency’s decision-making process?

Response to A. and B.: Before | was out of law school, 1 was receiving lessons outside
class on the meaning of the federal government’s trust responsibility from a remarkable tribal
leader and his longtime attorney, as they tried to advocate their interests in Congress. They
both had a very a significant impact on the development of my perspective of the trust
responsibility and self-determination. 1am not familiar with the report published by the
previous Administration, but as I indicated at the hearing, I appreciate the importance of
tribal consultation and take it and the trust responsibility seriously.
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More important than my views, however, are the words of Tribes who know me, such as the
Southern Ute Tribe, which has stated its belief that I “am well positioned to help lead the
Department of the Interior in a manner that respects the federal trust responsibility to Indian
tribes and empowers tribal communities to exercise greater self-determination.”

Question 25: Co-management with Tribes

Do you believe in co management when tribes have a significant interest in
cultural preservation of an area?

Response: [ think co-management can be appropriate. From my perspective, it is
appropriate to consider such matters on a case-by-case basis. I believe it is worth looking at
and accommodating, where appropriate.

Question 26: Tribal Trust

Secretary Zinke recently stated that tribes should have an “off-ramp” with
regard to the Indian Reorganization Act — that tribes should “have a choice of leaving
Indian trust lands and becoming a corporation . ..” The last time an administration
attempted to privatize Indian lands was nearly seventy years, when Congress terminated
more than one hundred tribes and small bands, depriving nearly 1.4 million acres of land
of federal trust protections. In most cases, the impact of termination on a tribe was to
increase poverty.

A. Can you please clarify the Secretary’s remarks regarding privatizing Indian
country?

Response: I am not aware of the remarks.

B. Can you please share your views on the importance the Administration will place on
the land to trust process?

Response: | have not discussed this issue with the Secretary or anyone in the Administration
and thus have not formed a view.

Question 27: Tribal Land into Trust

Restoring tribal homelands rebuilds tribal land bases and strengthens the
relationship between tribes and the federal government. It also makes administering justice
and engaging in economic development easier by reducing checkerboard landholdings.
During your time at the Department of the Interior, it is reported that the Department
imposed a de facto moratorium on land into trust acquisitions through agency
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memorandums.

A. Can I get a commitment from you that the Interior Department will not put in place
a land into trust moratorium? If you can’t make that commitment, would you at
least commit to a transparent process that prioritizes meaningful consultation with
tribes and tribal organizations - on an open and fair basis — so their voices can be
heard on any proposed changes to the Department’s land into trust procedures?

Response: | will commit to learning more about the matter and talking to your staff.

B. In 2008, the Department of the Interior, through then-Assistant Secretary Carl
Artman, finalized guidance for restricting land to be taken into trust related to
gaming. The Department did not consult with tribes in drafting this guidance, Can I
get a2 commitment from you that the Interior Department will consult with tribes on
a government-to-government basis when developing any additional guidance or
regulations as it pertains to land into trust acquisitions?

Response: 1am not sure what, if any, actions have been taken regarding this matter, but in
general, | support consultation.

Question 28: Tribal Sovereignty

Well-settled principals of tribal sovereignty provide that tribes be free from
interference of state and local jurisdictions. While you were Solicitor, however, you
spearheaded sweeping changes to Interior’s off-reservation trust acquisitions by requiring
memoranda of understanding between local governments and the tribal applicants,
effectively giving localities veto authority over trust acquisitions.

A. What role do you believe is appropriate for state and local governments to play in a
tribe’s economic development vis-a-vis the land into trust process?

B. Please state the bases of authority—contained within the Indian Reorganization Act
or elsewhere in law—that authorizes Interior to elevate the concerns of states over
that of tribes.

Response: Because | am not currently at the Department, 1 would need to review the current
land into trust procedures and process, if confirmed.
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Question 29: Tribal Energy

As the Department of Energy laid out during a recent Tribal Energy summit, the
potential for renewable energy in Indian Country is enormous. While reservations account
for 2% of the nation’s land mass, they hold 5% of the nation’s potential renewable energy
resources. The Department of Energy also estimates that wind power from tribal lands
could satisfy 32% of the total U.S. electricity demand. And solar production from Indian
lands could generate enough energy to power the country two times over.

We’ve also heard from the GAO that the Department of the Interior is furning
its attention to conventional fossil fuels for development, this despite the upward trajectory
of renewables.

What role do you think renewable energy should play in energy development in
Indian Country?

Response: | believe it can play a significant role. The Secretary has made it one of his
highest priorities that tribes should be able to make their own decisions regarding what type
of resource development, including renewable energy, will best benefit each individual tribe.
I support the President’s and the Secretary’s goals.

Question 30: Tribal Gaming

While you were with the Department of the Interior, the agency implemented a
number of sweeping regulatory changes that had the effect of slowing down gaming
approvals. Yet the Indian Gaming Regulatory Act provides tribes, states, and the

surrounding counties with billions of dollars nationally.

A. Do you intend to seek changes to implementation of the Indian Gaming Regulatory
Act, cither by regulation or through official or unofficial agency guidance??

Response: Because I am not at the Department, I cannot speak to the Department of the
Interior’s plans on this matter or whether changes might be considered for this program.

B. Do you commit to engaging in meaningful consultation with tribes on any changes
this Department makes to how it implements the Indian Gaming Regulatory Act?

Response: As | have indicated previously, I support consultation.
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Question 31: Federal Recognition

The Executive branch has recognized tribes through executive orders and other
federal action for more than a century, and Interior first promulgated regulations on this
process more than forty years ago, in 1978. Federal recognition is extremely powerful: it
allows a tribe to exercise its sovereign status on equal footing with states, with the full
panoply of associated rights, such as the right to tax and assert civil and criminal
jurisdiction. Also with federal recognition comes eligibility for federally-funded services
such as health care and housing assistance. Given the importance of the decision to
recognize a tribe, Interior has put in place a process intended to be free of political
considerations.

As Deputy, what steps will you take to ensure the process is free from political
interference?

Response: [ am not familiar with the current state of the federal recognition process and will
examine the current regulations, visit with career staff, and meet with you to discuss
appropriate steps.

Question 32: Coal self-bonding

A significant number of coal companies filed for bankruptey last Congress.
These bankruptcies highlighted the fact that federal and state coal reclamation
performance bonding requirements are inadequate. In response, the Department took
important steps to begin address its financial assurance rules under the Surface Mining
Control and Reclamation Act, including implementation by states of those rules. Earlier
this year, the GAQO concluded that across a range of federal energy and natural resources,
coal alone benefits from being able to “self-bond” in order to meet reclamation
performance requirements,

Will you commit to continuing the Department’s important work to reform the
financial assurance rules for coal in light of lessons learned from the recent slate of
bankruptcies?

Response: Iam not familiar with the current status of the Department’s financial assurance

regulations under the Surface Mining Control and Reclamation Act. If confirmed, | will
commit to becoming better acquainted with the issue.
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Questions from Senator John Barrasso

Question 1: Among the Obama Administration’s particularly harmful regulations is the
Bureau of Land Management’s “Waste Prevention, Production Subject to Royalties, and
Resource Conservation” rule regarding venting and flaring of methane on federal and
Indian lands. I believe this rule is unnecessary, costly, and duplicative of existing state and
federal regulations. Please explain the steps you will take to address this rule and similar
duplicative rules, and to prevent future duplicative regulations from being issued.

Response: [ have not yet had any substantive interaction with the Department on
implementing the President’s America First Energy Plan. However, closely examining
regulations to eliminate those that are duplicative and burdensome will be a start. A brighter
future depends on energy policies that stimulate our economy, ensure our security, and
protect our health.

Question 2: In Wyoming, there are plans underway to expand surface water storage
capacity. For too long, the permitting review process at the Department of the Interior has
proven to be more timely and costly than necessary. This uncertainty threatens project
funding and completion. If confirmed, will you commit to improving and streamlining the
process to insure that timely communications with applicants occur and decisions on water
storage facility permits are made?

Response: If confirmed, I will look into this matter. [ recognize the need to streamline and
expedite the consideration of water storage projects, as these projects have the potential to
provide numerous benefits, including reliable water supplies, flood control, hydropower, and
water quality improvements.

Question 3: Permitting on federal lands frequently requires mitigation of some kind. The
Obama Administration took many liberties with the concept of mitigation, including
issuing a revised Department-wide strategy and suggesting that advanced mitigation
should be the future standard. What guidance would you give the Department to ensure
there are clear, consistent guidelines for mitigation in the future?

Response: If confirmed, T would work to ensure that program authorizations are examined

to confirm whether the Department’s legal mandates establish when and how mitigation
could be charged, along with appropriate sideboard.
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Question 4: What roles do you believe public land and private land/private investment
should have in the future of mitigation, and are these roles different?

Response: [ want to ensure that the Department’s actions regarding on or off site mitigation
requirements are well grounded in the law, if confirmed I will review the Department’s
statutes and regulations and discuss the matter with Secretary Zinke before offering an
opinion.

Question 5: While the Forest Service is housed in the Department of Agriculture, cohesive
and coordinated management between the Forest Service and the Department of Interior is
critical in addressing the risk of catastrophic wildfire. How would you work with Secretary
Perdue, and staff at the Department of Agriculture to improve forest and fire management
on multi-agency fires?

Response: [agree that maximizing coordination between the Department of the Interior and
the Department of Agriculture on multi-agency fires is an important approach, and if
confirmed [ will support pursuing ways of improving cohesive and coordinated fire
management between the agencies.
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Questions from Senator Ron Wyden

Question 1: On Secure Rural Schools, I expect you to be engaged and helpful in getting a long-
term solution on this important issue. As you know, I coauthored the original Secure Rural
Schools bill because counties were struggling, and it is just as important today as it was then.
Faced with continued budget shortfalls, rural counties are forced to make difficult cuts to
libraries, schools, and infrastructure projects, and do more with less. I understand that many of
my colleagues will need to see forest management reforms as part of any long-term SRS
solution. [ want to be clear that I take a back seat to no one when it comes to tackling tough
forestry issues, including increasing timber harvest, which is what my O&C bill did. But it must
be done in a sustainable way that does not stomp on our bedrock environmental laws. Tying the
well-being of rural economies to unsustainable logging levels is a dead-end, leading the counties
to exactly the same gridlock they are facing now while depleting our nation’s forests.

Mr. Bernhardt, short-term reauthorizations of SRS are simply not adequate for rural
counties working to manage budgets each year. Will you commit to working with Congress
towards a long-term solution for SRS?

Response: Yes, I will commit to working with you and other Members of Congress on the
issue.

Question 2: | have long said that land management decisions are best made through a
deliberative process that includes broad stakeholder engagement and thorough consideration of
local concerns. Recently there have been reports that the Department has suddenly postponed
meetings of Resource Advisory Councils (RACs) until September, RACs are a great example of
bottom-up land management, and should serve as a model for stakeholder engagement.

As Deputy Secretary, what steps will you take to ensure local veices, including RACs, have
opportunities to provide input and take part in the process at all times, not just when those
local voices align with the goals of the administration?

Response: Like you, I believe collaboration and listening to varied views are important, 1
would need to learn more about the specific issues here to have specific steps to recommend.

Question 3: [ was very disappointed to see the President’s Executive Order calling for a review
of national monument designations and to learn that Secretary Zinke will be reviewing the
Cascade-Siskiyou National Monument’s recent expansion. The original monument designation
in 2000 and its expansion both received significant and broad local support, and the public was
given the opportunity in both designations to be a part of the process.
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As Deputy Secretary, what will be your role in reviewing and evaluating monuments?
Response: If confirmed, | do not know if I will have any role in this process.

Will your review of monument designations ensure the overwhelming public support for
monuments like Cascade-Siskiyou are respected, even if that public support is in opposition
to the Administration’s goals?

Response: [ believe that where a monument has the support of its local community, state,
and congressional delegation, the Administration would be wise to listen to such consensus.

Question 4: Mr. Bernhardt, the Department of the Interior’s Land Buy-Back Program for Tribal
Nations implements the land consolidation component of the Cobell Settlement, a component
that provided $1.9 billion for tribes to consolidate tribal homelands. This program is vital for the
economic development of Tribal communities across the United States, works to promote self-
sufficiency, and is a necessary step in repairing years of injustice committed against Tribes in
Oregon and throughout the United States.

The Administration recently sent a letter to tribal leaders on May 9 of this year, in which
the Administration expressed its intent to undertake a “brief strategy review period”
regarding this important program. Please walk me through how you intend to implement
the Buy-Back Program.

Response: 1 am not aware of the letter, and | have limited knowledge of this program. If
confirmed, | would be happy to learn more about the issue and meet with you.

Should the Department of Interior propose changes to the Buy-Back Program, how will
Interior ensure Tribes are provided opportunities for meaningful input?

Response: As | indicated in the previous response, I am not aware of the letter, and I have
limited knowledge of this program. If confirmed, I would be happy to learn more about the
issue and meet with you.

What do you believe are appropriate steps the Department of the Interior should take to
address the issue of fractionalization once the Buy-Back program exhausts the fund?

Response: [ have limited knowledge of this program. If confirmed, I would be happy to
learn more about the issue and meet with you.
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Question 5: Recreational, commercial, and tribal fishing groups in Oregon are very concerned
about how water allocation will affect salmon and steelhead runs, especially in the Klamath river
basin. In fact, due to extremely low numbers of Chinook salmon returning to the Klamath
drainage, the Pacific Fisheries Management Council closed entire salmon fishery south of
Humbug Mountain to Eureka, CA for the entire 2017 season.

Citing your previous work for the Westlands Water District and the risk that excess
pumping of water during drought years poses to both endangered species as well as
fishermen reliant on adequate river flows, how will you balance the needs of agro-
businesses with those of the fishing community and the environment?

Response: First, I will follow my recusals. That said, I will enter questions with an open
mind. More important, if appropriate, | would be interested in meeting with your
constituents, who are concerned, to learn more about their perspective, their concerns, and
the impact these closures have on them, and their suggested solutions.
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Questions from Senator Bernard Sanders

Climate change

Question 1: President Trump has suggested in the past that climate change is a hoax. Is the
President correct? Is climate change a hoax?

Response: As I indicated at the hearing, 1 believe that man is an influence on climate
change.

Question 2: Do you agree with the vast majority of scientists that climate change is real, it
is caused by human activity, and that we must aggressively transition away from fossil fuels

toward energy efficiency and sustainable energy like wind, solar, and geothermal?

Response: As | indicated at my hearing, [ believe that man is an influence on climate
change. 1 agree we need to produce renewable energy.

Question 3: Do you agree with the vast majority of scientists that the combustion of fossil
fuels contributes to climate change?

Response: Yes.

Question 4: Do you believe that the Department of the Interior has a role in reducing the
extraction and use of fossil fuels?

Response: | am not aware that Congress has ever provided that direction to the Department
of the Interior.

Question 5: If confirmed, how will you work to address climate change?

Response: 1 will work to understand it better and pursue adaptive management strategies, as
appropriate.
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Congressional Relations

Question 6: While you were the Director of Congressional Relations for the Department of
the Interior under President George W. Bush, you took the position that you did not need
to be responsive to Democratic Congressional Members and Staff. Do you commit that, if
confirmed, you will respond to all relevant inquiries from all Members of Congress,
regardless of party or position?

Response: [ do not believe your depiction is accurate. The Department itself needs to
carefully weigh every request from Congress and insure it is meeting the needs of Congress
to ensure harmonious relationships with you and this committee. As I stated in my 2006, my
personal view is that the Department of the Interior needs to provide full disclosure to
Members of Congress, subject to the Department of Justice’s guidelines. In 1998, the Chief
of Staff for the Secretary of the Interior promulgated guidance for the Department and stated
in that guidance that was to treat requests from individual members under FOIA. Since that
time, I have reviewed the Department of Justice’s guidelines and I think that the
Department’s 1998 guidance missed a number of caveats that were contained within the
Department of Justice guidelines.

Question 7: If confirmed, do you commit to assuring staff in the Office of the Secretary,
including the Office of Congressional and Legislative Affairs, will respond to all relevant
inquiries from all Members of Congress, regardless of party or position?

Response: [ expect the Office of Congressional and Legislative Affairs to make its best
efforts to do so.

Conservation Cooperatives

Question 8: In Vermont, the North Atlantic Landscape Conservation Cooperative and
University of Vermont’s Cooperative Fish and Wildlife Research Unit provide critical
scientific information used by nataral resource managers, communities, and citizens. Do
you support these types of programs, and if so, how will you ensure they are strengthened
at the Department of Interior?

Response: As ! indicated at the hearing, the Department and its bureaus should base
decisions on available science. Regarding the specific programs that you mention, I would
need to learn more about them to provide a meaningful response to this question.
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Energy Policy

Question 9: What are the policy implications of the President’s America First Energy Plan
for the Department of Interior? How will you implement the plan?

Response: Greater energy independence. If confirmed, [ look forward to helping the
Secretary implement the President’s vision, and to engaging in policy discussions and
implementation efforts.

Endangered Species Act

Question 10: In the past, including during your testimony to the House Natural Resources
Committee on April 19, 2016, you advocated for weakening protections for critical habitat
of endangered species. If confirmed, will you continue your earlier efforts to roll back
critical-habitat protections for imperiled species?

Response: 1did not advocate weakening protections for critical habitat of endangered
species. Instead, my testimony advocated following the law. If confirmed, my focus in
recommending decisions pertaining to critical habitat and ESA implementation will be on
minimizing conflict and controversy associated with the Act in a manner that is consistent
with the law.

Question 11: As Soliciter at the Department of the Interior, you authored a controversial
opinion, “The Meaning of ‘In Danger of Extinction Throughout All or a Significant Portion
of its Range,”” that was widely criticized by scientists for its failure to grasp the biolegical
realities of extinction and whose central premise was rejected by multiple courts. Do you
stand by the assertions made in the opinion? If confirmed, will you continue in your earlier
efforts to curtail conservation measures that seek fo protect and recover endangered
species throughout their geographic range?

Response: My efforts to address the meaning of the phrase “afl/ or a significant portion of its
range’ had nothing to do with any effort of curtailing conservation measures. Instead, it had
everything to do with helping the U.S. Fish and Wildlife Service develop a policy that might
withstand legal review. The laws in our country are written not by a council of scientists but
by Congress, and sometimes the agencies struggle within them. [ think it is possible I will
need to continue my review of these issues because on March 28" of this year, a federal
district court vacated and remanded the Obama Administration’s “Final Policy on
Interpretation of the Phrase ‘Significant Portion of Its Range’ in the Endangered Species
Act’s Definitions of ‘Endangered Species” and “Threatened Species,”™ 79 Fed. Reg. 37,578
(July 1, 2014), as it considered the agency’s decision related to the pygmy owl. In that case,
the court explained that the Obama’s administration’s
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... interpretation set forth in the Final SPR Policy impermissibly clashes with the rule
against surplusage and frustrates the purposes of the ESA. Cf. Pac. Nw. Generating
Coop, 580 F.3d at 812. Accordingly, it is not a permissible administrative construction of
the ESA’s SPR language. The Final SPR Policy is “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law,” in violation of the APA. 5 US.C. §
TO6(2)(A).

It is my view that my opinion’s central premise was that in this phrase “all or a significant
portion of its range” the word “significant” could not have the same meaning as the word
“all”, which should be obvious.

Question 12: In regard to the implementation of the Endangered Species Act, do you
support designating critical habitat for species, and do you believe these decisions should
be based on the best scientific data available?

Response: [ support faithfully executing the laws that have been enacted and, if confirmed,
this will include actions under the Endangered Species Act. As I indicated at the hearing,
decisions should be based on sound science, however, the inclusion of section 4(b)2 of the
act also specifically provides the Secretary the authority to exclude certain areas from
designation under certain conditions.

Question 13: Do you support Fish and Wildlife Service guidelines to ensure that science is
the driving force behind Endangered Species Act implementation?

Response: As I indicated at the hearing, decisions should be based on sound science and fall
within the rubric of applicable law. | am not certain what specific guidelines your question
refers to.

Question 14: Do you support relying on independent scientists with relevant expertise to
evaluate and review the data that the Fish and Wildlife Service uses when making decisions
related to the implementation of the Endangered Species Act?

Response: As [ stated at my hearing, my view is that policy decisions should be predicated
on the evaluation of science and application of the law. This view applies to my approach to
ESA implementation. I believe when scientific data is evaluated on its merits and used as an
information base to make policy decisions that are honest to the science, conflicts will likely
be reduced and those decisions will be reliable and legally sound.
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Question 15: Are you confident that the current process for selecting contractors and
independent scientists to conduct scientific peer reviews related to the implementation of
the Endangered Species Act sufficiently guards against political bias, and/or the
appearance of political bias? Why or why not?

Response: [ am not sufficiently familiar with the current process for selecting peer
reviewers and would need to learn more about the program to provide a meaningful response
to your question.

Question 16; Based on your interpretation of the Endangered Species Act and Department
of the Interior policies, what are the requirements for consultation with federally
recognized Native American tribes in making rulings under the Act?

Response: 1f confirmed, | would need to evaluate the Department’s current policies on
consultation prior to offering my interpretation. That said, as I have stated previously I
believe in consultation and need to balance consultation within the confines of the Act.

Question 17;: How could the Department of the Interior’s consultation with Native
American tribes concerning Endangered Species Act enforcement be improved?

Response: As | am not at the Department nor up to speed on existing consultation policies,
would need to review those materials, if confirmed.

Fisheries

Question 18: Many fish populations in both marine and freshwater environments are
threatened. What actions would you take to address these issues?

Response: As a fisherman and former member of the Board of Game and Inland Fisheries
for the Commonwealth of Virginia, | am sensitive ecological and economic value of our
nation’s fish populations. Much of my career has focused on finding durable solutions to the
many challenges associated with threatened and endangered species recovery through the
lens of the ESA both from public and private sector perspectives. Should I be confirmed, |
would apply this experience and the knowledge gained through it to making
recommendations that comport with the law and advance Secretary Zinke’s conservation
agenda.
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Question 19: What additional actions should Department of the Interior take to prevent
invasive Asian carp from invading the Great Lakes and potentially destroying the
ecosystem?

Response: I recognize the risk to the Great Lakes associated with the introduction of Asian
carp and, if confirmed, I look forward to evaluating ongoing activities at the Department to
prevent, detect and control Asian carp in order to protect the Great Lakes.

Question 20: Will you support full funding of fisheries management activities that result in
many hundreds of millions of dellars flowing through the recreational sector of the United
States economy?

Response: As a fisherman and former member of the Board of Game and Inland Fisheries
for the Commonwealth of Virginia, | am keenly aware of the ecological and economic value
of effective and informed fishery management as well as its importance for subsistence to
Alaska communities. [ know the U.S. Fish and Wildlife Service, working with state and
local governments and other partners, maintains a network of fisheries that spans the country.
Should I be confirmed, I commit to working with Secretary Zinke, the Administration, and
the Congress to facilitate appropriate funding for fisheries consistent with the President’s
budget and priorities.

Question 21: What are your specific priorities for the management of the Great Lakes and
Lake Champlain fisheries?

Response: My view is that effective resource management decisions hinge on sound science
applied within the contours of the law. Within this framework, my priorities will be to
advance Secretary Zinke’s conservation agenda in a manner that is rooted in and supported
by input from a wide array of stakeholders, particularly those state and local communities
most directly affected by the decisions the Department makes.
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Fossil Fuels

Question 22: According to recent studies, the quantity of federal fossil fuels already under
lease exceeds the amount that can be burned and still meet our commitments to reduce
domestic greenhouse gas emissions, keeping average global temperature below 2 degrees
Celsins. The Department of the Interior is responsible for managing fossil fuel
development on public lands and waters. Would you take action to ensure federal fossil
fuel leasing decisions are consistent with our national and international climate
commitments? Do you support a moratorium on fossil fuels extraction on federally-owned
public lands and waters?

Response: | am a believer in an all-of-the-above energy strategy and, if confirmed as
Deputy Secretary, I would support the Secretary’s efforts to foster responsible development
of wind, solar, hydro, coal, oil, and natural gas on federal and tribal lands.

Question 23: President Trump campaigned on the promise of bringing the coal industry
back and restoring thousands of coal jobs. Many economic and policy analysts agree that
the decline in coal production has more to do with the increase in natural gas production
than environmental regulations. What is your assessment?

Response: The Energy Information Administration has projected that coal will remain an
important part of the American fuel mix for decades.

Question 24: What role do you think the Department of the Interior can play in
transitioning our country away from fossil fuels?

Response: The role of the Department of the Interior is to make energy resources on federal
lands available for development, as appropriate; it is not to select winners and losers among
energy sources.

Question 25: Will you encourage wind and solar generation on lands managed by the
Department of the Interior?

Response: | support an all-of-the-above energy approach, which includes wind and solar.

Question 26: Do you agree that there are places that are too unique, either for historical,
cultural, environmental, wildlife, or similar reasons, to open up to fossil fuel development?

Response: Yes, along with other important factors, the characteristics your question
references are among those it is appropriate to consider when making decisions about where
and how development takes place.
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Question 27: President Obama withdrew significant portions of the Arctic and Atlantic Oceans
from oil and gas development. The reasons he cited for this action include the irreplaceable
value of these waters for Indigenous, Alaska Native, and local communities’ subsistence
activities, economies, and cultures; protection of wildlife and wildlife habitat; promotion of
scientific research; and the vulnerability of these ecosystems to an oil spill, which would present
significant logistical, operational, safety and scientific challenges for extraction and spill
response. In addition, President Obama noted that by the time oil production could begin in
these areas, our nation needed to be well on our way to transitioning to clean, renewable energy
sources.

In President Trump’s Executive Order of April 28, 2017 on Offshore Energy Strategy for the
Five Year Offshore Leasing Program, President Trump modified President Obama’s withdrawal,
and opened these areas for leasing consideration. This Executive Order directs the Department
of the Interior to review the Five Year Offshore Leasing Program. Notwithstanding DOI’s
statutory requirement to analyze all available leasing areas, if confirmed, will you commit
to the highest environmental protections for the Atlantic Region, Pacific Region, and
Alaska Region, including the Beaufort, Chukchi, and North Aleutian Basin Planning Areas
commensurate with those provided by the Obama Administration?

Response: Because | am not at the Department, [ am unaware of the details regarding the
ongoing review of the Five Year Offshore Leasing Program.

Question 28; The Gulf of Mexico and Gulf Coast communities are on the front lines of
climate disruption and fossil fuel extraction. Many communities, primarily low-income
and communities of color, suffer daily from environmental injustices related to the fossil
fuel industry. If confirmed, would you support action to extend or make permanent the
drilling moratorium in the Eastern Gulf of Mexico? If confirmed, will you commit to
further action to phase out fossil fuel development and promote a just transition to a clean,
renewable energy-based economy along the Gulf Coast?

Response: | am committed to the president’s energy plan.

41



193

U.S. Senate Committee on Energy and Natural Resources
May 18, 2017 Hearing
The Nomination of Mr. David Bernhardt to be Deputy Secretary of the Interior

National Heritage Areas

Question 29: Congressionally designated National Heritage Areas (NHAs) are special
places where natural, cultural, historic, and recreational resources combine to form a
distinctive landscape arising from patterns of human activity shaped by geography. All
NHAs tell nationally important stories through the physical features of the area and the
traditions that have evolved within them. Each of the 49 NHAs in the United States is
governed by separate authorizing legislation and operates under provisions unique to its
resources and desired goals. As Deputy Secretary of the Interior, will you continue to
support National Park Service’s National Heritage Area program?

Response: Yes. [ understand that National Heritage Areas have provided many positive
benefits to local communities.

Question 30: All NHAs interpret and highlight nationally important stories. Heritage areas
are representative of the national experience through beth the physical features that
remain and the traditions that have evolved within them. In recent years, funding fo these
heritage areas have been unequally distributed with older heritage areas receiving twice
the amount of $300,000 awarded to heritage areas created after 2006. If confirmed, will
you support equal funding among all NHAs, so that decade-old heritage areas might start
to meet their potential?

Response: If confirmed, I commit to working with Secretary Zinke, the Administration and
the Congress to ensure appropriate funding consistent with the President’s budget and
priorities.

Question 31: If confirmed, will you defend the National Heritage Area program against
unwarranted and harmful budget cuts?

Response: Again, if confirmed, I commit to working with Secretary Zinke, the Administration

and the Congress to advocate for appropriate funding consistent with the President’s budget and
priorities.
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National Monuments

Question 32: The 1906 Antiquities Act allows the president te proclaim “historic
landmarks, historic and prehistoric structures, and other objects of historic or scientific
interest that are sitnated upon the lands owned or controlled by the Government of the
United States” to be national monuments. At his nomination hearing, Secretary Zinke said
of rescinding a national monument, “legally, it’s untested.” Do you believe that the
President has the legal authority to overturn an existing national monument designation?

Response: As I noted during the hearing, the exercise of the President’s authority under the
Antiquities Act is a matter that will be evaluated by the White House Counsel. As1also
noted, I am familiar with conflicting legal opinions interpreting the President’s authority
under the Antiquities Act but, again, this is a matter for the White House to decide.

Question 33: Earlier this month, the Department of the Interior revealed its list of National
Monument designations that it would review under Executive Order 13792 to determine
whether each designation or expansion conforms to the policy set forth in 82 FR 20429,
Section 1. This section states that designations should “appropriately balance the
protection of landmarks, structures, and objects against the appropriate use of Federal
lands and the effects on surrounding lands and communities.” How will you instruct the
Department to balance these considerations in conducting the designation reviews?

Response: If confirmed, I do not know what role, if any, 1 will have in the monument
designation review that is currently underway at the Department.

National Parks
Question 34: Do you believe we should privatize the National Parks Service?

Response: No. I believe that our parks are our national treasures and should serve and
inspire all Americans.

Question 35: How would you describe the economic and environmental value of the
National Parks?

Response: National parks provide many tangible economic benefits to our economy and to
focal communities, benefits that 1 observed growing up in a small town in Colorado.
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Question 36: If confirmed, how will you initiate policy reforms to make the National Parks
more accessible and relevant to communities of color, low-income families and people with
disabilities?

Response: If confirmed, T will work with the Secretary and Congress to ensure that our
parks serve and inspire all Americans.

National Wildlife Refuges

Question 37: How will you ensure that our National Wildlife Refuges are adequately
maintained for the benefit of current and future generations of Americans?

Response: As a sportsman, [ understand and appreciate the importance of fish and wildlife
conservation. | have applied this stewardship ethic throughout my career, from my time at
Interior to my service on Virginia’s Board of Game and Inland Fisheries. Should I be
confirmed, I will continue my commitment to working with a wide array of stakeholders and
partners, in particular states and local communities, to find solutions to conflicts; to advance
Secretary’s Zinke’s agenda for conservation stewardship; to improve game and habitat
management; and to increase outdoor recreational opportunities for this and future
generations.

National Scenic and Historic Trails

Question 38: Will you commit fo protecting National Scenic and Historic Trails lands from
fossil fuels and mineral extraction?

Response: [ will commit to looking into the issue. I am in agreement with Secretary Zinke
that development can and should be conducted in accordance with the principles of multiple
use. If confirmed, T will work with the Secretary to find a balance for all uses, including
hunting, fishing, hiking, and other forms of recreation, which play an important role on
public lands.

Question 39: Will you commit to preventing fossil fuel pipelines from crossing National
Scenic and Historic Trail systems?

Response: [ am in agreement with Secretary Zinke that development can and should be
conducted in accordance with the principles of multiple use. If confirmed, I will work with
the Secretary to find a balance for all uses, including hunting, fishing, hiking, and other
forms of recreation, which play an important role on public lands.
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Question 40: National Scenic and Historic Trails drive local recreation economies. What is
your plan for ensuring that National Park Service funding is sufficient to maintain critical
trail infrastructure such as trails, shelters, and bridges?

Response: If confirmed, [ commit to working with the Secretary, the President, and
Members of Congress to address the many infrastructure needs of our communities.

Public Lands

Question 41: Under what conditions do you believe it is appropriate to transfer federal
lands to private ownership?

Response: | share Secretary Zinke’s opposition to the sale or wide scale transfer of federal
lands. As the Secretary offered in his written responses to this Committee, “...there are some
situations in which commitments have previously been made, inholdings need to be swapped
or exchanged, or land banks are well situated to address the needs of growing urban areas,
where limited transfer is appropriate.” I would need to review such proposals before making
any decisions.

Question 42: Under what conditions do you believe it is appropriate to transfer federal
lands to state ownership?

Response: As [ stated above, I support Secretary Zinke’s commitment to federal lands.

Question 43: You have a long career advocating and/or lobbying for big eil, gas, coal and
mining corporations that operate on public lands. How can you be effective in protecting
federal public lands when you will have to recuse yourself from so many of these issues?

Response: 1 can be effective protecting public lands. For example, I resolved contentious
claims on the Black Canyon of the Gunnison, protecting the National Park’s assets. [ believe
that public trust is a public responsibility, and believe maintaining an ethical culture is
important. I will fully comply with the ethics agreement I signed. Moreover, it is not my
experience that the that the primary focus of the chief operating officer of the Department of
the Interior is directed at particular matters involving specific parties, but rather larger policy
and organization issues. In addition, for the duration of my service, | intend to actively seek
and consult with the Department’s Designated Agency Ethics Official regarding particular
matters involving specific parties of former clients or entities represented by my former firm.
Finally, I will install a robust screening process, should one not exist within the office.
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Question 44: If confirmed, how will you address issues of inequality in access to public
lands?

Response: Secretary Zinke and [ both believe public lands should be available for the
enjoyment of all. If confirmed, I look forward to working with the Secretary to increase
recreational access to public lands.

Question 45: How would you describe the economic and environmental value of public
lands?

Response: Having grown up in a small town in Colorado, I understand firsthand the
economic impact our public lands have on local communities across the country. From

energy development to recreational access, these lands offer invaluable resources to locals

and tourists alike.

Question 46: According to the Outdoor Industry Association, the outdoor recreation

economy generates $887 billion in economic activity and 7.6 million American jobs. The

association claims that it is a stronger economic sector than oil and gas, motor vehicles and
accessories, and pharmaceuticals. Do you concur with this economic assessment? Does the

economic significance of outdoor recreation affect your support for maintaining public

lands for recreation purposes in contrast to other uses?

Response: | grew up in Colorado, where some communities benefitted significantly from an

outdoor recreation economy. Access to federal lands creates jobs and bolsters local
economies, 5o I believe there is great merit in supporting these opportunities for quality
access.
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Land and Water Conservation Fund

Question 47: Created by Congress in 1965, the Land and Water Conservation Fund
(LWCF) was a bipartisan commitment to safeguard natural areas, water resources and our
cultural heritage, and to provide recreation opportunities to all Americans. National parks
like Rocky Mountain, the Grand Canyon, and the Great Smoky Mountains, as well as
National Wildlife Refuges, national forests, rivers and lakes, community parks, trails, and
ball fields in every one of our 50 states were set aside for Americans fo enjoy thanks to
federal funds from the Land and Water Conservation Fund (LWCF). The LWCF is
critical to the protection and preservation of the many landscapes that drive the 3887
billion outdoor recreation economy.

Question 48: The Administration's "'skinny” budget included a direct attack on federal
land conservation, proposing to drastically slash funding for this bipartisan priority. The
temporary extension of the LWCF expires September 30, 2018. If confirmed, will you
support the LWCF, and continuing to expand public access to parks, forests and trails?

Response: Since 1963, the LWCF has been a successful program that has benefitted both
Vermont and my home state of Colorado. It has my support and the support of Secretary
Zinke. Should I be confirmed, I look forward to working with you and your colleagues to
reauthorize the program.

Question 49: The LWCF makes incredibly important investments in my state, protecting
federal units like the Appalachian Trail and the Conte National Fish and Wildlife Refuge
and working in public-private partnership through the Forest Legacy Program to preserve
working forests and keep jobs in the woods. If confirmed, will you commit to supporting
permanent reauthorization and full, dedicated funding of this program, as Secretary Zinke
did in his confirmation hearing?

Response: I share Secretary Zinke’s support for the LWCF and look forward to working
with you and your colleagues to reauthorize the program.

Question 50: Natural and recreational infrastructure is critical to clean water, healthy
families, safe neighborhoods and continued growth and jobs in our extremely productive
outdoor recreation economy. Our National Parks and public lands are in need of
continued investment in conservation as well as maintenance. Do you agree that the
LWCF represents an infrastructure investment necessity that drives economic production,
growth, and employment in America every bit as much as do road and bridge construction,
water resource development, and other public works projects?

Response: Our public lands and national parks hold some of our nation’s greatest treasures.
As Isaid at my hearing, 1 grew up surrounded by public lands and know the many benefits
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they have to offer. The outdoor industry is an integral part of our economy. Should I be
confirmed, T will continue to support programs like LWCF that incentivize and preserve
necessary investments in outdoor and recreational opportunities.

Question 51: Should you be confirmed, will you commit to an annual budget that allocates
all of the annual $900 million from the LWCF account to the programs identified by
Congress each year in the appropriations bill?

Response: The LWCF has my support and should I be confirmed I fook forward to working
with you and your colleagues to protect and bolster this important program. As a native
Coloradan and outdoorsman, T have seen the good work LWCF does for local communities,
sportsmen, recreationists, and conservation as a whole. As the budget process moves forward, 1
look forward to working with President Trump, Secretary Zinke and Congress to support
LWCF’s critical work.

Science

Question 52: While you were with the Department of the Interior, there were allegations
that you manipulated scientific data for political outcomes. In order to protect scientific
integrity, the Department of the Interior created a Scientific Integrity Policy, which all
career, political, and contract employees must adhere. There are now designated Scientific
Integrity officers, who are career employees in each bureau to review and adjudicate any
discrepancies. Do you commit te maintaining this policy?

Response: As I indicated at my hearing, I did not manipulate scientific data. 1am not yet
familiar with this policy, but I agree that scientific integrity should underpin agency actions.

Question 53: Do you commit to respecting all decisions that come from these Scientific
Integrity Officers?

Response: 1 will support decisions, but I will not support arbitrary or capricious decisions,
so [ cannot say yes to all decisions.

Question 54: Do you commit to personally signing the Scientific Integrity Policy, and
sharing with this committee a copy of that document?

Response: As [ indicated in response to a previous question, I am not yet familiar with this
policy, but | agree that scientific integrity should underpin agency actions.
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Tribal Issues

Question 55: Indian Affairs is the oldest bureau of the Department of the Interior.
Throughout history and even today, the United States government has treated the Native
American people with disrespect, abrogating treaty obligations and its trust responsibility.
As a result, there are Native American communities living in unbelievable poverty with
high unemployment rates and unspeakably high youth suicide rates. Do you agree with
these assertions? If so, what do you propose to do at the Department to improve life for the
Native American people throughout this country?

Response: Secretary Zinke and I both believe the Department of the Interior has an
important trust responsibility in Indian Country. If confirmed, I look forward to working
with him to promote tribal sovereignty and self-determination.

Question 56: The federal government’s moral and legal obligations to tribes in light of the
trust responsibility carry immense moral and legal force. This trust relationship serves as
an underlying basis for tribal consultation, the process by which the government engages in
a meaningful, good-faith dialogue with all tribes. The Department of the Interior, by virtue
of its role in Native American affairs, plays a prominent part in how the government
engages in tribal consultation.

In the wake of the Dakota Access Pipeline, three federal agencies, including the
Department of the Interior, published a report in January 2017 entitled, “Improving Tribal
Consultation and Tribal Involvement in Federal Infrastructure Decisions.” The subject of
months-long consultation across Indian country, this report sets forth a number of
recommendations to improve the process for permitting and infrastructure development.
What steps do you intend to take to incorporate this report into the agency’s decision-
making process?

Response: [ am not familiar with the January 2017 report and therefore cannot comment on

its proposals. | do share Secretary Zinke’s commitment to building and maintaining mutual
trust among tribes to build consensus on infrastructure or permitting issues.
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Question 57: As the Department of Energy laid out during a recent Tribal Energy summit,
the potential for renewable energy in Indian Country is enormous. While reservations
account for 2% of the nation’s land mass, they hold 5% of the nation’s potential renewable
energy resources. The Department of Energy also estimates that wind power from tribal
lands could satisfy 32% of the total U.S. electricity demand. And solar production from
Indian lands could generate enough energy to power the country two times over.
Nevertheless, the Department of the Interior is turning its attention to conventional fossil
fuels for development, this despite the upward trajectory of renewables. What role do you
think renewable energy should play in energy development in Indian Country?

Response: Similar to the President and Secretary Zinke, I support an all-of-the-above energy
approach, which includes renewable energy. There are tribes that choose not to develop

energy resources, and [ agree with the Secretary that we must respect that position, which is a
true reflection of tribal sovereignty.

USGS and Water

Question 58: If confirmed, how will you support critical water information services
including the United States Geological Survey (USGS) water-gauging infrastructure?

Response: Yes.

Question 59: Please describe your approach to ensuring that USGS matching funds used to
complement state- and locally-sponsored water measurement gauges and associated
information technelogy are not diverted to other Agency activities.

Response: Generally, collaboration among our local and State partners benefits Interior, [
am not currently at the Department and cannot offer further insight until briefed, if
confirmed.

Wild horse management

Question 60: Do you have plans to change or modify the Bureau of Land Management’s
wild horse management plan? If so, what changes would you recommend?

Response: 1 intend to work with Congress on finding a solution to this problem.
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Questions from Senator Al Franken

Question 1: I understand that under the new Administration the Department of Interior is
undertaking a brief review of Cobell buy-back program strategies. It is also my
understanding that the Department has made commitments to a number of tribes,
including the Leech Lake Band of Ojibwe and other tribes in Minnesota, that they will be
included in the next round of implementation. Should you be confirmed, would you be in a
position to ensure a quick review of implementation strategies and ensure that the
commitments made to tribes on this matter be maintained?

Respense: Because [ am not at the Department, 1 do not know if I will have any role in this
process.

Question 2: Restoring tribal homelands rebuilds tribal Iand bases and strengthens the
relationship between tribes and the federal government, It also makes administering justice
and engaging in economic development easier by reducing checkboard landholdings.
During your time at the Department of the Interior, many tribes were of the opinion that
the Department had imposed what was essentially a moratorium on land into trust
acquisitions.

a. Can I get a commitment from you that your Interior Department will not put in
place a land inte trust moratorium?

b. If you cannot make the commitment requested in part (a), would you at least
commit to a transparent process that prioritizes meaningful consultation with tribes
and tribal organizations—on an open and fair basis—so their voices can be heard
on any proposed changes to Interior’s land into trust procedures?

¢. Can you please share your views on the importance the Administration will place on
the land to trust process?

d. In 2008, the Department of the Interior, through then-Assistant Secretary Carl
Artman, finalized guidance for restricting land to be taken into trust related to
gaming. Yet the Department did not consult with tribes in drafting this guidance.
Can I get a commitment from you that the Interior Department will consult with
tribes on a government-to-government basis when developing any additional
guidance or regulations as it pertains to land into trust acquisitions?

Response: As [ indicated in the hearing, I take consultation seriously and commit to consult
with tribes on a government-to-government basis. 1 am not at the Department and therefore
am unaware of the Administration’s current work on the land into trust process. If
confirmed, [ will need to be briefed on the state of land into trust procedures, and after that I
would be happy to visit with you or your staff.
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Question 3: If you are confirmed as Deputy Secretary of the Interior, you will be
responsible for overseeing the Bureau of Indian Affairs (BIA). With the multitude of
problems in Indian Country today, from disturbingly high rates of youth suicide to a lack
of sufficient economic opportunity and many others, we need a bipartisan commitment to
address the living conditions on tribal lands. One of the most frustrating issues with the
BIA has been the chronic underfunding of important programs and general lack of support
from the federal government.

a. As Deputy Secretary of the Interior, would you advecate for strong funding for
federal programs that support American Indians?

Response: As we discussed in your office, I know this is an issue you care about and so do
I Iam committed to working with you to find ways to address these chronic challenges in
Indian country.

b. Do you have a timeline for filling BIA positions?

Response: No, I am not aware of a timeline.

¢. Will you expand on your ideas for improving living conditions in Indian Country?
Response: See my response to question 3a, above.

Question 4: As we discussed at the hearing, the federal government has moral and legal
obligations to uphold its treaty and trust responsibilities to Native Americans and engage
with tribes on a government-to-government basis. This government-to-government
relationship is the basis for tribal consultation, the process by which the United States
engages in a meaningful, good-faith dialogue with tribes. The Department of the Interior,
by virtue of its role in Native American affairs, plays a prominent part in how the
government engages in tribal consultation.

a. You stated that you would “unequivocally commit” to consult with tribes. Yetas a
part of the Administration’s review of Bears Ears National Monument, Secretary
Zinke spent a total of one-hour meeting with tribal leaders. What would you
consider meaningful consultation?

b. If confirmed, will you uphold the federal trust responsibility and ensure that
Interior provides tribes with adequate government-to-government consultation on
Bears Ears National Monument and any other lands issue that may affect them?

Response to a. and b.: Tam not at the Department, so [ am unaware of the Secretary’s
ongoing consultations. As Isaid in the hearing, I appreciate the importance of tribal
consultation, take consultation seriously, and commit to consult with tribes, if confirmed.
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Question 5: At a recent tribal energy summit, Secretary Zinke made several statements
that raised concerns to tribes including reexamining the Indian Reorganization Act and
treating tribes like corporations. In a clarifying letter to the National Congress of
American Indians, Acting Deputy Secretary James Cason stated that “at this time there are
no plans to alter the Department’s current management of our trust responsibilities.”

Statements such as these have created uncertainty in Indian Country about this
Administration’s view on the trust responsibility and whether there are plans to diminish
the trust relationship among tribes and the federal government. Do you share the view that
the trust relationship is up for reconsideration, and if so, in what areas would you seek
changes to that relationship?

Response: | am not aware of these statements.

Question 6: Each agency head has been instructed to undertake a review of their agency to
determine how to reorganize the departments. What will you do to ensure proper
consultation is conducted with tribal governments prior to any decisions or actions
regarding reorganization?

Response: [ appreciate the importance of tribal consulitation, take consultation seriously, and
commiit to consult with tribes as appropriate, if confirmed

Question 7: Economic development is vital for improving Indian Country, and one area of
opportunity is the energy sector. For example, there is significant potential for clean energy
development in Indian Country—Ilike wind, solar, and biomass. I have been working to
fund the Tribal Energy Loan Guarantee Program (TIELGP), which was included in the
Energy Policy Act of 2005 but received its first funding in Fiscal Year 2017. This program
would allow the DOE to guarantee up to 90 percent of the principal and interest of a loan
issued to an Indian tribe for energy development. By leveraging federal resources, this
program would encourage borrowers to partner with the private sector to develop energy
projects. Will you commit to working with me to boost renewable energy generation on
tribal lands, which would bring important funds and jobs to these communities?

Response: If confirmed, I commit to learning more about this program and working with
you and Secretary Zinke, as appropriate.
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Question 8: A recent National Institute of Justice report found that more than half of American
Indian and Alaska Native women—and more than one in four men—have experienced sexual
violence in their lifetime. And among those who have experienced sexual violence, almost all—
96% of women and 89% of men—have been victimized by a non-Indian partner. That is a
horrific statistic. And despite their prevalence, crimes of sexual violence committed by non-
Indians in Indian Country often go unprosecuted and unpunished, leaving victims without justice
and offenders on the loose. So last Congress, Senator Murkowski and 1 introduced the Justice
for Native Survivors of Sexual Violence Act, which would recognize and reaffirm Indian tribes’
inherent power to exercise criminal jurisdiction over non-Indians who commit crimes of sexual
violence in Indian Country. This commonsense legislation will lay the groundwork for tribes to
address sexual violence in their communities in a meaningful way, and I'm looking forward to
reintroducing the bill soon.

Mr. Bernhardt, I want to know from you how the Interior Department will work with
tribes to strengthen their tribal justice systems and ensure that they have the resources
they need to take on this critical work. I also understand that the Department of Justice has
the primary responsibility for investigating and prosecuting crime in much of Indian
country. When Senator Sessions came before the Judiciary Committee, I asked him about
his views on these issues and was concerned by how much he has to learn about law
enforcement in Indian Country. Can you assure me that you will coordinate and share
information with the DOJ to ensure that there is a comprehensive understanding of how
these crimes impact Indian Country?

Response: [ completely agree these are horrible statistics and the situation is appalling. |
will do everything 1 can to facilitate the sharing and coordination of information with the
Department of Justice to ensure a better understanding of the impacts of these crimes.

Question 9: You spent nearly eight years at the Department of the Interior during the
Bush Administration, and during that time youn played key roles in overseeing the
Department’s relationship with Congress and in monitoring the ethical culture at the
Department. Given your senior role in the Bush Department of the Interior, you had a
front row seat to the numerous scandals that plagued the Department.

a. Can you describe your relationship with lebbyist Jack Abramoff? On what
occasions did you meet him and what were the purposes of those meetings?

Response: [ have no relationship and do not believe I ever met him.
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b. Can you describe your relationship with then-Deputy Secretary Steven Griles?
At what point did you become aware of his involvement with illegal activities?

Response: He was the Deputy Secretary of the Department of the Interior. I became aware
of his illegal activities when he was indicted.

¢. Robert McCarthy was a DOI employee who became a whistleblower, exposing
mismanagement of Indian Trust funds. Mr. McCarthy subsequently was forced to
resign. Can you describe your role, if any, with regards to his resignation? How do
you plan to deal with whistleblowers who reveal corruption at the agency if you are
confirmed?

Response: [ believe that anyone who reveals corruption up their chain of command or to the
Inspector General should be protected, consistent with applicable law and practice.

However, in general I do not believe Mr. McCarthy’s actions were proper. Lawyers and
auditors who have an additional set of ethical duties should take inappropriate matters up
their chain of command or to the Office of Inspector General before they go to media. |
understand that in a settlement of a challenge to his dismissal, he was allowed to resign.

d. When Senator Stabenow asked about the allegations that scientific information
provided by USFWS scientists was altered in preparing Senate Testimony for
Secretary Norton, you responded that you had not altered the science. Can you
please elaborate?

Response: Yes, to the extent any documentation was modified, it was not modified by me,
and I do not believe | was aware of it until it had been disseminated.

Question 10: While you were at the Department, the DOI Executive Resources Board, or
ERB, recommended salary increases for top level employees. The ERB also gave out
awards, called STAR awards, designed to recognize particularly outstanding
accomplishments by DOI employees.

During the Bush Administration, the ERB distributed a substantial number of STAR
awards to senior officials at the Department of the Interior, including several members of
ERB itself. It appears that STAR awards, which were supposed to be used to reward
exceptional work, were essentially used as a tool whereby DOI political appointees enriched
themselves with taxpayer money. One particularly egregious example was a nearly $10,000
award for Deputy Assistant Secretary Julie MacDonald in 2004. Routinely, these awards
were given to political appointees without any written justification and without formal
nomination.
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a, Were you on the ERB in 2004?

Response: | am not sure of the dates, but I did serve on the ERB for certain years.

b. Were you in any way involved in the awarding of the award to Ms, MacDonald? If
so, what was your justification?

Response: If | was on the ERB when she received a reward, I could have been part of that
process, along with others on the ERB and her supervisors. 1do not recall the justification,
but 1 believe there would be a written justification associated with the award, if it occurred.

¢. You, yourself, received a $7,000 STAR award in 2004. The guidance in place at the

time capped awards at $5,000, Did the size of your award surprise you?

Response: | have no recollection of my reaction. Money has not been motivating factor for

my experience with public service.

Question 11: With a changing climate, we are seeing longer wildfire seasons and more
extreme fires. At the same time, more and more people in the United States are living in
and around forests, grasslands, shrublands, and other vegetated natural areas — places
commonly referred to as the wildland-urban interface (WUI). Approximately 70,000
communities nationwide are considered to be at high risk from wildland fire, including
some in Minnesota. Defense of private property — much of which is located in the WUI -
accounts for a large percentage of fire suppression costs. How will you work with the

United States Forest Service to mitigate the costs of these fires while ensuring the safety of

vulnerable communities?

Response: The issues surrounding the prevention of forest fires and funding for fire

suppression efforts are important. If [ am confirmed, I will evaluate the Department’s current

role in fire prevention and suppression and work closely with USDA, the Forest Service,
states, and Congress to ensure that these programs are appropriately managed.

Question 12: Do you believe that climate change impacts should be included in
environmental reviews under the National Environmental Policy Act (NEPA)?

Response: As I indicated at my hearing, I will consider the science on climate change and
the applicable law in recommending policy decisions that are consistent with the
Administration’s agenda and the law, should | be confirmed.
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Questions 13: Do you believe that climate change has a cost to society and that this social
cost of carbon should be used in regulatory analyses?

Response: As I indicated at my hearing, 1 will consider the science on climate change and
the applicable law in recommending policy decisions that are consistent with the
Administration’s agenda, should I be confirmed.

Question 14: If confirmed, what will do you do to promote renewable electricity
generation—including wind and solar—on public lands?

Response: [ am a supporter of an all-of-the-above energy policy that includes the
development of renewable energy projects and transmission projects on federal lands.

Question 15: The Land and Water Conservation Fund has been a critical tool over the past 50
years to secure America’s natural and historical treasures. In my state, LWCF has helped protect
national icons like the Boundary Waters Canoe Area Wilderness and Voyageurs National Park as
well as local parks and playgrounds. The Fund is paid for by a small portion of receipts
collected from offshore energy extraction. Indeed the Fund was conceived with the
understanding that we would permanently protect our outdoor recreation heritage for all
Americans to use, in exchange for the depletion of another non-renewable national asset.

The Fund is supposed to receive $900 million each year, but typically it receives substantially
less than that. When the Secretary testified before this committee in January, he stated his
support for full funding of LWCF. However, the initial budget release from the administration in
March suggests that LWCF will likely be severely cut once the full budget is released.

Should you be confirmed, will you commit to an annual budget that allocates all of the
annual $900 million from the LWCF account to the programs identified by Congress each
year in the appropriations biil?

Response: ! share Secretary Zinke’s support for the LWCF and look forward to working
with you and your colleagues on the program, if confirmed.

Question 16: Under what circumstances would you support or oppose the transfer of public
land to state governments? For example, if Congress passed a bill transferring large

sections of public lands to the states, would you recommend that the President veto it?

Response: | support the Secretary’s views.
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Question 17: Do you support allowing state and local governments to manage federal
public lands? From a practical standpoint, how is this different from transferring federal
lands to states?

Response: [ share the Secretary’s view that federal lands need to be managed with particular
consideration of the people in local communities whose lives and livelihoods depend on the
land.

Question 18: According to the Bureau of Land Management’s statistics for Fiscal Year
2015, there are 32.1 million acres of public lands (approximately the size of Alabama)
currently under lease for oil and gas activities. However, merely one-third of these acres
are actually producing fuel. In fact, the United States has a record high 7,500 approved
drilling permits that industry has yet to put to use.

a. In light of this overcapacity, do you believe it is necessary for United States to open
up additional public land for oil and gas production? If so, why?
b. How do you balance this with the need fo maintain public access to federal lands?

Response to a. and b.: If confirmed as Deputy Secretary, I would support the Secretary’s
efforts to foster responsible development of coal, oil, gas, and renewable energy on federal
and tribal lands.

Question 19: The United States has been chronically underfunding our National Parks for
years. As you know, the parks currently face a more than $12 billion backlog in deferred
maintenance, including $47 million in Minnesota. I appreciate that you have committed to
working with Congress to solve this unacceptable deferred maintenance backlog.

a. What do you feel would be the best way to approach this issue?
b. Will you advocate to include deferred maintenance in any infrastructure package
the new administration is planning?

Response to a. and b.: | know Secretary Zinke is committed to prioritize and find innovative
ways to address the maintenance backlog and enhance our parks’ infrastructure.
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Question 20: Many of the communities in my home state of Minnesota cannot safely rely on
the water currently supplied to their homes. These communities and my state have worked
tirelessly, investing millions of dollars, in a tristate water system known as the Lewis &
Clark Regional Water System. A successful state and federal partnership, Lewis & Clark
is funded by local communities, states and expected annual funds from the federal
government. Like two water projects in your home state of Montana, federal funding for
Lewis & Clark is allocated through the Department of Interior’s Burcau of Reclamation.
Nearly completed, all communities and states involved have paid their share of the project
and in numerous cases, prefunded the necessary dollars to complete this critical water
project. However, the federal share of the project has fallen short year-after-year, putting
the project far behind construction schedule causing an increase in cost to the projeet. Will
you support prioritizing the Lewis & Clark Regional Water System through the water
funds allocated by the Bureau of Reclamation?

Response: While I am not familiar with the specific details of the funding concerns
pertaining to the Lewis & Clark Regional Water System, I am familiar with Bureau of
Reclamation’s rural water projects. These projects benefit rural communities and are
important to supporting the livelihood of local economies. If confirmed, I look forward to
learning more about the particular details of this project.

Question 21: Mr. Bernhardt, when we met, you told me that you will sign the ethics pledge
required by the Trump Administration under Executive Order 13770. The ethics pledge
requires that for two years, you will not, and I quote, “participate in any particular matter
involving specific parties that is directly and substantially related to my former employer
or former clients, including regulations and contracts.” It also includes issues that you
lobbied on.

a. Do you intend to sign the ethics pledge and recuse yourself for two years on relevant
issues?

Response: Yes.
b. If so, will you share this document with the committee? And if not, why not?

Response: | have assumed the document would be public since my ethic agreement is public.
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¢. How will we know that you are sticking with the two-year recusal? Will you,on a
quarterly basis, for two years, provide the committee a list of the matters from
which you are recused?

Response: Because | have agreed to do it and [ will work with the Department’s Designated
Agency Ethics Official on a regular basis to ensure | am implementing best practices. I will
not provide a list, but I will commit to visiting with you as often as you would like.

d. Executive Order 13770 allows the president to grant waivers exempting lobbyists
from this ban. This is not uncommon, but what stands out is the order’s elimination
of the requirement that such waivers be publically disclosed once they occur. Will
you commit to publically disclose the issuance of any waivers you may receive from
this administration so that the American people have greater transparency into
potential conflicts of interest? If not, why not?

Response: | do not know under what circumstances I might seek a waiver because 1 do not

anticipate doing so. However, should I seek a waiver from the Designated Agency Ethics
Official, 1 will discuss whether such a request should be made public.
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Questions from Senator Steve Daines

Question 1: [ understand you have done a lot of work dealing with the Endangered Species Act.
And, I know you are familiar with the Ninth Circuit Court’s misguided ruling in U.S. Forest
Service vs. Cottonwood Environmental Law Center. The Obama administration argued that the
ruling has the “potential to cripple” federal land management across Ninth Circuit states, and |
have no doubt that Secretary Zinke shares this concern.

a. Do you agree that the burdensome extra layer of consultation required in the
Cottonwood decision could substantially slow forest management projects and is
unnecessary to protecting at-risk species?

Response: Yes.

b. Now that the Supreme Court has declined to hear the Cottonwood case, Senator Jon
Tester and I have introduced legislation to statutorily reverse the decision. Can I get
your commitment to speedily work in a bipartisan manner to enact a legislative

solution?

Response: Yes, [ will commit to working with you in a bipartisan manner.
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Questions from Senator Joe Manchin 111

Question 1: The Land and Water Conservation Fund (LWCF) expired September 30, 2015. The
fund was temporarily extended for 3 years in the Consolidated Appropriations Act, 2016, and
will expire again September 30, 2018, if Congress fails to pass reauthorization. The 2017
omnibus funding bill funds LWCF at $400 million - $50 million less than the fiscal 2016 enacted
level. West Virginia has received approximately $233 million in LWCF funding over the past
five decades, protecting places like the New River Gorge National River, and the Harpers Ferry
National Historical Park, both of the National Park Service. West Virginia has 61,000 outdoor
recreation jobs, and generates approximately $272 million in annual state tax revenue. In 2016,
several local governments in West Virginia received grants totaling $418,473 from LWCF funds
from the “state side.” Previously, funds from the “federal side” have been used to acquire lands
at Canaan Valley National Wildlife Refuge. These are vital to the outdoor economy and heritage
of West Virginia.

If you are confirmed, will you commit to working with Congress to find a permanent
reauthorization of LWCF?

Response: | share Secretary Zinke’s support for the LWCF and look forward to working
with you and your colleagues to reauthorize the program.

Are you willing to accept reforms to LWCF?
Response: As noted in the response to the previous question, T share Secretary Zinke’s
support for the LWCF and look forward to working with you and your colleagues to
reauthorize the program.
If so, what reforms are you willing to accept and not accept?
Response: Should [ be confirmed, 1 would look forward to working with Secretary Zinke,
you, and your colleagues to reauthorize the program, including identifying stable, diverse and
long-term funding mechanisms to keep the fund viable for generations to come.
Question 2: If confirmed, you have pledged to recuse yourself for two years from matters
involving your former clients per the ethics pledge that President Trump put forth for his
nominees to sign.

If confirmed, do you plan to serve longer than two years as Deputy Secretary?

Response: If confirmed, [ plan to serve at the pleasure of the President, and anticipate that
could be through his term.
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How will you ensure you are avoiding all conflicts of interest if you indeed work on matters
involving your former clients after the two-year pledge expires?

Response: If confirmed, I will follow my ethics agreement, and for the entire duration of my

tenure [ will consult, seek, and follow the guidance of the Department of the Interior’s
Designated Agency Ethics Official.
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Questions from Senator Martin Heinrich

Question 1: I continue to hear about problems arising from the large number of long-
standing job vacancies in BLM’s field offices in New Mexico. Of particular concern are
significant vacancies in Farmington, the Federal Indian Minerals Office and Carlsbad. I
understand there are as many as 21 vacant positions in Carlsbad alone, as well as the
position of the Field Office Manager, Clearly the administration’s hiring freeze
contributed to the delay in filling these important federal jobs. If you are confirmed, what
actions will you take to address promptly the need to fill the large number of job vacancies
in New Mexico’s various BLM offices?

Response: Although I am not aware of the status of current job vacancies within the
Department’s bureaus or efforts to fill those positions, Secretary Zinke has stressed one of his
priorities is to get the right tools and resources out to the field, and I will look into this if
confirmed.

Question 2;: President Trump in his signing statement enacting the FY2017 Omnibus
Appropriations Bill implied that some programs and services for American Indians and
tribes may not comply with the Due Process Clause of the Constitution. The signing
statement reads:

My Administration shall treat provisions that allocate benefits on the basis of race, ethnicity,
and gender (e.g., Division B, under the heading "Minority Business Development™; Division
C, sections 8016, 8021, 8038, and 8042; Division H, under the headings "Departmental
Management Salaries and Expenses,” "School Improvement Programs,” and "Historically
Black College and University Capital Financing Program Account”; Division K, under the
heading *"Native American Housing Block Grants"; and Division K, section 213) in 2 manner
consistent with the requirement to afford equal protection of the laws under the Due Process
Clause of the Constitution's Fifth Amendment,

Do you believe that programs and services for Indian tribes and their members, as
currently implemented, are constitutional?

Response: As [ indicated at the hearing, 1 am not familiar with this signing statement and [
have assumed that many of these programs are constitutional.

Question 3: During the hearing, in response to a question about conducting full tribal
consultation before making any changes to the land-into-trust process, you first said that
you would “participate in some form of engagement”, and in response to a follow up
question, said that any distinction between “engagement” and “consultation” is a
“distinction without a difference”. However, as you know, “tribal consultation” has a
particular meaning in U.S, law, involving specific commitments, processes, and procedures,
while “engagement” could mean as little as a form letter or a phone call.
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If the Department of the Interior considers changes to the land-into-trust process, will you
commit to engaging in a tribal consultation process before finalizing any such decision?

Response: As I stated to you at the hearing, I will support a full tribal consultation for any
meaningful changes. However, because [ am not at the Department, I cannot tell you what
changes the Department of the Interior intends, if any, and I do not know what consultation
process the Department currently intends to take.

Question 4: Good information is vital for good decision-making, and the government must
act as an honest broker, Do you believe that the office of the Secretary of the Interior has
the prerogative to interpret for Congress and the public the data and assessments of
scientists at the FWS and other Interior science agencies?

Response: As I stated at my hearing, my view is that policy decisions should be predicated
on the evaluation of science as it is and application of the law. I believe when scientific data
is evaluated on its merits and used as a basis to make policy decisions that are honest to the
science, conflicts will be reduced and those decisions will be reliable and legally sound. 1
believe when the Department picks and chooses between data, it is obligated to articulate a
reason why it has done so, and it must be able to connect its conclusions to the facts it finds
in a rational manner.

Question 5: The Bureau of Indian Education (BIE) is implementing a reorganization plan
developed with minimal tribal input. Will you commit, moving forward, to engaging tribes
in meaningful consultation on any reorganization, and any BIE policy changes that affect
tribes?

Response: 1 am not familiar with the reorganization plan you reference and would need to
learn more about it and the process to provide a meaningful response to your question.

Question 6: The Department of Interior’s regulatory and scientific agencies invest
taxpayer dollars to produce a wealth of data about the nation’s energy and natural
resources. Will you commit to maintaining the integrity and public accessibility of datasets
produced by Interior staff?

Response: The integrity of scientific data and its application in decision making on behalf of

the public are of paramount importance to me. Should I be confirmed, I commit to
continuing this commitment and applying it to policy recommendations.
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Questions from Senator Mazie K. Hirono

Question 1: Mr. Bernhardt, beginning in April 2001 you directed the Department of
Interior’s Office of Congressional and Legislative Affairs. In this position, were you
responsible for drafting, editing, or reviewing testimony for then-Secretary Norton?

Response: The generation of testimony for Congress generally involves a whole host of
entities throughout the Department of the Interior, including individual bureaus, Solicitors
office, senior advisors, Administration appointees, and the White House Office of
Management and Budget. My office would have had engagement at each stage and
ultimately transmitted the testimony to the Committee.

Question 2: (Follow-up to Question 1) If so, please describe your contribution to the
drafting, editing, and review of Ms. Norton’s testimony responding to questions submitted
by then-Chair Frank Murkowski on U.S. Fish and Wildlife Service findings relating to the
impact of drilling on caribou in the Arctic National Wildlife Refuge?

Response: As I stated in my previous response, the generation of testimony for Congress
generally involves a whole host of entities throughout the Department of the Interior,
including individual bureaus, Solicitors office, senior advisors, Administration appointees,
and the White House Office of Management and Budget. My office had engagement at each
stage and ultimately transmitted the testimony to the Committee.

Question 3: (Follow-up to Question 1) At the time the testimony was drafted and reviewed
at the Department of Interior, were you aware of the use of information contained in a
report funded by BP Oil in Ms. Norton’s testimony?

Response: No, at the time T was just learning about ANWR and I was not then serving as the
Secretary’s primary policy counselor on the issue.

Question 4: Do you believe the Fish and Wildlife Service provides valuable scientific
expertise in shaping policy for the Department of Interior?

Response: Yes.

Question 5: To what extent will you consider scientific data in shaping policy if it fails to
align with the President’s political agenda?

Response: As | stated at my hearing, my view is that policy decision should be predicated on
the evaluation of science and application of the law. I believe when scientific data is
evaluated on its merits and used as an information base to make policy decisions that are
honest to the science and transparent regarding the policy choice, conflicts will be reduced
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and those decisions will be refiable and legally sound.

Question 6: During the hearing in your response to Senator Franken regarding the use of
climate change science in shaping pelicy veu said that you would “take the science as it
comes.” Please explain what that means.

Response: Generally, we have to use the data we have available to make decisions in the
context of the law and the discretion of the executive branch.

Question 7: (Follow-up to Question 6) As you may be aware, there is a substantial body of
research conducted over multiple decades in multiple countries as to the causes, impacts,
and effeets of climate change. Given the data-driven scientific consensus regarding the
current and future impacts of climate change on our communities, national security, and
economy what additional scientific evidence would you be looking for to develop policy as
Deputy Secretary?

Response: As I indicated in response to a similar question at my hearing, as a policymaker
we must take the science as we find it, whatever it may be, and use it to make informed
decisions, with the discretion we are given under the faw.

Question 8: During the hearing you highlighted the concerns raised by the President on the
impact activities to mitigate climate change would have on jobs, assuming that you were
referencing jobs within the fossil fuel extraction industry. However, as you may be aware,
there is a substantial body of evidence that climate change will negatively impact our
broader economy in the long-term. In addition, as Sen. Franken pointed out, renewable
energy jobs are a substantial and growing sector of American jobs which are less likely to
be outsourced. As Deputy Secretary you will be second in line to assume the responsibility
of protecting and managing natural resources for the U.S. public interest. In deciding
policy matters how much weight will you give to protecting fossil fuels jobs versus
protecting our nation’s long-term economic and environmental health?

Response: As I stated at my hearing, my view is that policy decisions should be predicated

on the evaluation of science and application of the law. If confirmed, I will make decisions
with an open mind, actively seeking input and listening to varied views and perspectives.
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Question 9: Do your business clients at Brownstein Hyatt Farber Schreck LLP have
business interests in matters currently pending or that will likely come before the
Department of Interior within the next few years?

Response: Yes, but to the extent they do, 1 will follow my ethics agreement.

Question 10: During the hearing in your response to Senator Stabenow you stated that you
are certain that scientists at Interior are not under attack. Under this administration there
have been reports of instances where National Park Service employees have been
prohibited from publicly communicating climate facts and reprimanded for posting
pictures of attendance at the inauguration. If not an “attack” how would you classify these
directives?

Respouse: As [ stated at my hearing, I do not believe that scientists at the Department are
under attack. Although 1 am not at the Department, I understand that the directives you have
identified, related to the National Park Service’s official twitter account, were already
existing policies.

Question 11: If confirmed as Deputy Secretary, will you encourage a culture of
transparency at the Department of Interior?

Response: Yes.
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Question from Senator Angus S. King, Jr.

Question: Do you believe that prior record of service and performance should be a factor
when considering how the National Park Service awards concession contracts?

Response: Yes.
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Questions from Senator Catherine Cortez Masto

Question 1: You appear to have several conflicts of interests from representing oil, gas,
and water clients as a lobbyist working at the firm Brownstein, Hyatt Farber Schreck,
LLP. You have stated that you will recuse yourself from matters involving your former
clients for a year. Which particular matters involving your clients are currently pending
before the Department?

Response: [ believe that public trust is a public responsibility and that maintaining an ethical
culture is important. I will fully comply with the ethics agreement that I signed. In addition,
for the duration of my service, [ intend to actively seek and consult with the Department’s
Designated Agency Ethics Official regarding particular matters involving specific parties of
former clients or entities represented by my former firm. Finally, I will install a robust
screening process, should one not exist within the office.

That said, on May 4, 2017, the Committee on Energy and Natural Resources received
correspondence from the General Counsel of the United States Office of Government Ethics,
David J. Apol.

Mr. Apol’s correspondence included an enclosure of the “ethics agreement outlining the
actions that the nominee [David Bernhardt] will undertake to avoid conflicts of interest.”
Further, General Counsel Apol explained, “we [the Office of Government Ethics] believe
that this nominee [David Bernhardt] is in compliance with the applicable laws and
regulations governing conflicts of interest.”

In addition, I have reviewed some of the prior ethics agreements provided to the Committee
in the past. There is a striking degree of consistency between the ethics agreement provided
by Mr. Apol and the prior agreements provided by other nominees to positions within the
Department of the Interior who worked in large private law firms representing similar clients,
and in some cases the same clients. Copies of two such ethics agreements are attached to this
correspondence to give you a sense of the similarities.

Given General Counsel Apol’s determination that the ethics agreement 1 signed complies
with the Office of Government Ethics’ regulations and the applicable laws governing
conflicts of interest, as well as the obvious similarity between that ethics agreement and those
the Committee previously found sufficiently clear to proceed with the nomination, 1 reaffirm
that I will comply with the ethics agreement I signed.
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Question 2: After the year, what will your approach be as issues involving these clients
arise?

Response: 1 will follow my ethics agreements in consultation with the Department’s
Designated Agency Ethics Official.

Question 3: Under what circamstances would you seek a recusal? Or a waiver from a
recusal? How transparent will that process be?

Response: I do not anticipate seeking a waiver. However, should I do so, T will consult with
the Department’s Designated Agency Ethics Official on best practices.

Question 4: As Deputy Secretary, you will oversee the Bureau of Land Management and
the National Park Service. What are your thoughts on the Antiquities Act?

Response: It was a significant grant of power to the President by the Congress.
Question 5: What would your approach be with respect to the review of our monuments?
Response: If confirmed, I do not know if [ will have a role in the review process.

Question 6: As a part of the review, would you consider widespread support from the
state?

Response: If [ were part of such a review, yes.

Question 7: Do you believe that monuments are important for outdoor recreation and rural
economies to thrive?

Response: In some instances, yes very important.

Question 8: Resource Advisory Councils (RACs) are a crucial way for DOI to get diverse
community input on public land management issues. RACs have helped inform decisions
on issues related to recreation, land use planning, wildfire management, ete. I am
concerned that these meetings are being postponed until September 2017 due to a full scale
review. Do you believe community input is essential?

Response: Yes.
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Question 9: Will you continue to postpone these meetings?
Response: 1 did not postpone the meetings.

Question 10: In Nevada, the Gold Butte National Monument Public Information forum
has also been postponed. The shutting down of public input is disconcerting. What would
your approach be with respect to the ongoing review of monuments and the measures

taken to exclude our resource advisory councils and communities?

Response: As [ am not at the Department, [ am uncertain if I will play a role in either review
process.

Question 11: Are you a strong supporter of states’ rights?

Response: Yes.

Question 12: Do you believe a state should have a say in protecting its monuments?

Response: Yes.

Question 13; What are your thoughts on the protection of public lands?

Response: | think protecting certain lands is one of the Department’s highest duties.
Question 14; There has been a push to privatize public lands, but the counties in my state
cannot afford to properly manage these areas. Do believe in the agency’s continued role in
managing and protecting public lands?

Response: Yes.

Question 15: Do you support the BLM Methane rule? It has been reported that Secretary
Zinke will be reviewing the rule internally. What would your approach be in reviewing the
rule?

Response: | have no informed view of the final rule, but I would learn about it by reading

the rule and its administrative record, evaluating prior comments, listening to the career staff
that developed it, and reviewing the complaints about it.
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Question 16: Nevada is the driest state in the Nation. Please describe your approach in
helping Western states address water scarcity and resiliency?

Response: 1 will do everything [ can to ensure that the Department is a good neighbor,
facilitating a collaborative approach to addressing scarcity and resiliency.

Question 17: How would you help to facilitate another water sharing agreement once
Minute 319 under the U.S. Mexico water treaty expires this year?

Response: [ would need to get up to speed on where the Department is at and where the
Basin states are before | could answer this question.

Question 18: Because the lower basin states are all dependent upon the Colorado River, do
you believe we also need to increase our water supply regionally by investing in recycling,
groundwater storage, and stormwater capture?

Response: [ think that these are good things to do.

Question 19: What about ensuring that refuges get the federal water supplies they need and
are receive under the law?

Response: [ think this is important.

Question 20: How would you approach wild horse management concerns that we have in
my state?

Response: By working with you and your colleagues on the issue.

Question 21: Do you believe there should be a task force to facilitate consensus?
Response: T know that several administrations have made efforts here and failed, so before 1
suggest that a task force is a magic bullet, I would need to understand the scope of any

previous review and how those reviewers were empowered. There have been many studies of
the situation, and we need to find a pathway to fix it.
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Question 22: How will you protect agency scientific findings that may be politically
challenging, but should be the basis for decisions and analysis from each Bureau and
Department?

Response: [ will not shrink from taking the evidence as | see it and developing a reasoned

articulation of the conclusions I draw based upon the facts found and the legal framework |
am working under.
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David J. Hayes
Washington, D.C. 20510

March 3, 2009

Melinda J, Loftin

Designated Agency Ethics Official
and Director, Ethics Office

U.8, Department of the Interior
1849 C St NW. MS 4259
‘Washington, DC 20240

Dear Ms. Loftin:

The purpose of this letier is to describe the steps that I will take to avoid any actual or
apparent condlict of interest in the event that 1 am confirmed for the position of Deputy
Secretary of the Department of the Interior.

As required by 18 U.S.C. § 208(a), I will not participate personally and substantially in
any particular matter that has a direct and predictable effect on my financial interests or
those of any other person whose interests are imputed to me, unless I first obtain a written
waiver, pursuant to 18 U.S.C. § 208(b)(1), or qualify for a regulatory exemption,
pursua